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PROCEEDI NGS
(8:30 a.m)

MR. NI CHOLS: Good norning. Can you hear ne in
the back? Can you hear okay in the back?

ALL: Yes.

MR, NI CHOLS: Ckay. Good. Good norning. M nane
is Marvin Nichols. |I'mthe Admnistrator for Coal M ne
Safety and Health with MSHA. |'Il be the noderator for
today's public hearing. On behalf of Davitt MAteer, the
Assi stant Secretary for MSHA, and Dr. Linda Rosenstock, the
Director for NIOSH, | want to welcone all of you here today.

This norning we will begin the public hearings on
two proposals which were published on July 7 in the Federa
Regi ster, the joint single sanple proposal and plan
verification proposal. Your comrents here today will be
i ncluded in the record with both proposals.

Let nme introduce our panel. To ny left is Ron
Schell, the Chief of the Health D vision for Coal M ne
Safety and Health, and to ny right is Larry Reynolds with
the O fice of the Solicitor.

Behind me we have Carol Jones, Director of MSHA' s
O fice of Standards, Regul ations and Vari ances; Ceorge

Ni ewi adonski, M ne Safety and Health Specialist, Coal M ne
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Safety and Heal th; Thomas Thom Chi ef, Dust D vision,
Pittsburgh Safety and Health Technol ogy Center; John Kogut,
Mat hemati cal Statistics, Ofice of Program Policy and

Eval uati on; Rebecca Roper, Senior Health Specialist, and Ron
Forward, Econom st, both for the Ofice of Standards and
Regul ati ons and Vari ances.

Because the sinple sanple is a joint MSHA/ Nl OSH
proposal, Paul Hewett, Industrial Hygienist, and Eil een
Kuenpel , Seni or Physical Scientist, are here from N CSH.
Rodney Brown from MSHA's O fice of Information and Public
Affairs is also present at the hearing. Rodney, raise your
hand. Rodney is in the back. He will provide press kits
for the nmedia in attendance and will be available to answer
any press inquiries.

We al so have Pam King from MSHA's O fice of
St andar ds, Regul ati ons and Vari ances. Pam greeted you when
you canme in. |If you have not signed in yet, please see Pam
or if you wish to speak to get your nane on the |ist of
speakers.

MALE VO CE: Sir, we can't hear in the back here.

MR, NICHOLS: You can't hear? Can you hear ne
now?

MALE VO CE: Yes. Sounds good.
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MR, NI CHOLS: Ckay. Good.

| finished up with Pam Raise your hand, Pam |If
anyone w shes to speak that's not on the sign up sheet,
pl ease see Pamto do that.

Let nme talk a little bit about how the hearing
wi Il be conducted. The formal rules of evidence do not
apply, and the hearings are conducted in an informal manner.
Those of you who have notified MSHA in advance w il be
al lowed to nake your presentations first, and follow ng
t hese presentations others, others who request an
opportunity to speak, will be allowed to do so.

| would ask that all questions regarding these
rul es be made on the public record and that you refrain from
aski ng the panel nenbers questions when we're not in
sessi on.

A verbatimtranscript of the hearing is being
taken, and it will be nade part of the official record.

Pl ease submt any overheads, slides, tapes and copies of
your presentations to ne so that these itens nmay be nmade
part of the record. The hearing transcript, along with al
of the coments that MSHA has received to date on the
proposed rule, wll be available for review If you wish a

personal copy of the hearing transcript, you should nake
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your own arrangenents with the court reporter sitting to ny
left.

W will also accept additional witten comrents
and ot her appropriate data on the proposed rule from any
I nterested parties, including those who have not presented
oral statenents today. These witten conments nmay be
submtted to me during the course of this hearing or sent to
the address listed in the hearing notice. Al witten
comments and data submtted to MSHA will be included in the
of ficial record.

If you wish to present any witten statenments or
I nformation for the record today, please identify them
When you give themto ne, | will identify themby title as
being submtted for the record. Once again, Pam King
sitting at the back at the door has an attendance sheet that
you may Wi sh to register your presence here today. To allow
for the subm ssion of post-hearing comments and data, the
record will remain open until Septenber 8, 2000.

As you may know, we held a hearing on Mnday,
August 7, in Morgantown, West Virginia. W have anot her
heari ng schedul ed for Salt Lake Gty on August 16 from
8:30 a.m wuntil 5:30 p.m or, excuse ne, 5:00 p.m W

schedul ed this hearing to run all day today, and, if
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necessary, we'll continue tonorrow norning.

Before we begin, let ne give you sone background
on the proposals we're addressing here this norning. First,
the single sanple joint proposal. Init, the Secretary of
Labor and the Secretary of Health and Human Resources
announced their proposed finding in accordance with the
Federal M ne Safety and Health Act of 1977 that the average
concentration of respirable dust which each mner in the
active workings of the coal mne is exposed can accurately
be neasured over a single shift. |In this proposal, the
Secretaries are proposing to rescind a 1972 finding on the
accuracy of such single shift sanpling.

The joint proposal al so addresses the final

decision and Order in the National Mning Association V.

Secretary of Labor issued by the United States Court of

Appeal s for the Eleventh Circuit on Septenber 4, 1998. That
case vacated a 1998 joint finding and MSHA' s proposed policy
concerning the use of single full shift respirabl e dust
nmeasurenents to determ ne non-conpliance when the applicable
respirabl e dust standard was exceeded.

As nost of you know, the single sanple issue has
been through a | ong public process, which is outlined in the

preanble to the proposal. That process ended with the
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Sept enber 4, 1998, ruling by the United States Court of
Appeal s for the Eleventh Crcuit. The Court vacated the
1998 joint finding concluding that the record contained no
finding of economc feasibility and that MSHA failed to
conmply with Section 8811(a)(6) of the Mne Act.

Therefore, in response to the Court's ruling, the
Secretaries are proposing to add a new nandatory health
standard to 30 CFR, Part 72. The 1972 joint notice of
finding woul d be rescinded, and a new findi ng woul d be nmade
that a single full shift neasurenment will accurately
represent atnospheric conditions to which a mner is exposed
during such shift. This finding is the basis for the new
proposed mandatory heal th standard.

MSHA bel i eves that single shift, single sanple
nmeasurenents are nore protective of mner's health than the
current practice of averaging nultiple sanples. The process
of averaging dilutes a high neasurenent nade at one | ocation
with | ower neasurenents nmade el sewhere. NMSHA recogni zes
that single full shift sanples have been used for years by
OSHA and at netal and non-netal mnes in this country.

The coal mning community had the opportunity to
experience use of single full shift measurenents for a two

year period in 1992 and 1993 and from May, 1998, until
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Sept enber, 1998, when the Court of Appeals vacated the
agency's finding. W're interested in your comrents
concerning the application of single full shift sanples at
your mne during those two peri ods.

Addi tionally, because the proposal would be
| npl enented as a mandatory health standard, all el enents of
Section 101(a)(6)(A) of the Mne Act have been addressed in
this proposal. These include the portions of the proposal
whi ch addressed health effects, develop a quantitative risk
assessnent and the significance of risk. W're seeking your
comrents on this proposal as well as on plan verification.

The plan verification proposal is based in
significant part on recommendati ons contained in the 1996
report of the Secretary of Labor's Advisory Conmttee on the
El i m nati on of Pneunobconiosis. That report was based on the
studi es and di scussions of representatives from| abor,
I ndustry and neutral experts. They believe that if the
recommended changes were nmade, bl ack |ung di sease coul d be
el imnated, and confidence would be restored to the federal
programto control coal mne respirable dust |evels.

The plan verification proposal adopts three key
recommendati ons of the advisory commttee. One, MSHA should

take full responsibility for all respirable dust sanpling
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for conpliance purposes; two, MSHA should verify ventilation
pl ans at typical production |evels; and, three, MSHA shoul d
requi re operators to record production |evels and dust
control paraneters to nonitor dust |evels.

Under the plan verification rule, all the existing
requi renments in our regulations at 30 CFR, Parts 70 and 90,
for underground coal m ne operators to conduct respirable
dust sanpling would be revoked. MSHA woul d assune
responsibility for all sanpling to determne if mners were
overexposed to respirable coal mne dust. This includes
bi nront hl y sanpling, abatenent sanpling, sanpling to
establish a reduced standard in mnes for quartz as present
and Part 90 sanpling for m ners who have evidence of the
devel opnent of pneunobconi osi s.

Si nce MSHA woul d conduct all sanpling, the mners'
representative woul d have the right to observe sanpling with
no | oss of pay. Before approving ventilation plans, MSHA
woul d conduct verification sanpling under typical production
| evels with only the controls listed in the plan in effect
and for the full shift. This would assure that mners are
not overexposed to respirabl e dust.

The results of these verification sanples nust be

below the critical values listed in Section 70.209 of the
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proposal before MSHA woul d approve the plan. The proposal
defines full shift differently for purposes of plan
verification and abatenent sanpling and for binonthly
conpl i ance determ nation. The proposal would revise the
existing definition of concentration so that it is an eight
hour equi val ent neasure even if the work shift is |onger

t han ei ght hours.

In addition, under the proposal only MSHA sanpl es
woul d be used to establish a reduced standard in the
underground coal mnes for quartz as present. This would
change the existing procedure, which allows operators to
submt sanples which are averaged with MSHA sanpl es.

Finally, MSHA would allow mne wall mne operators
to use on a limted basis either powered air purifying
respirators or admnistrative controls when all feasible
engi neering controls cannot maintain respirable dust |evels
at or bel ow the applicabl e standard.

Coal m ne operators nust first request that the
Adm ni strator for Coal Mne Safety and Health determ ne that
all feasible engineering controls are in place. |If so, NMSHA
woul d grant the operator interimventilation plan approval.
However, the operator nust inplenent any new feasible

engi neering control which may becone avail abl e.
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I n response to comments we got at our Morgant own
hearing, we'd like to spend just a few mnutes outlining in
greater detail the nmmpjor provisions of these rules. Ron is
going to give a short presentation, and then we'll begin
t aki ng conment s.

MR, SCHELL: Wbuld you just give us a second to
set up?

Sone of the guys in the back, there are sone
chairs up here if you'd |like to cone up in about the second
or third row. This would be a good tine to do it.

(Pause.)

MR, SCHELL: Can you guys hear ne in the back?
Can you hear ne now? |s this better?

ALL: Yes.

MR, SCHELL: GCkay. |I'mjust going to have to hold
this.

@Quys, I'mgoing to try to nake this short. W're
doing it based on a request that cane out of the hearing in
Morgantown. | hope all of you can see the charts up there
because I'mnot going to take the tine to read everything
that's on this chart.

The thing | do want you to know -- nobve to that

next slide, would you, John? Wat | do want you to know is
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the way we've set this up is on the left-hand side are the
current requirenents under the rules, and you guys are
famliar with that. Then on the other side of the chart
what we've done is put the new requirenents so you can sort
of visually get an idea of what the current requirenents are
and then how we're proposing to change those requirenents in
this rule.

Like | say, I'"'mgoing to try to keep this short.
Go ahead to the next one. Basically there are four things
that we're doing with these proposed rules. W're
addressing effective plans, we're addressing conpliance with
these plans, we're addressing nonitoring of plan
ef fectiveness, and we're addressi ng abatenent.

The point | want to nmake, guys, is mning isn't
| i ke any other industry. In nost industries the first thing
you do is you go out to sanple to determne if there's a
hazard. W don't have to do that in the mning industry.
We know t hat when you cut coal or when you transport coal,
coal dust is being generated, and that coal dust, whether it
be respirable coal m ne dust or quartz dust, can be
unheal thy for you, so you have to start out recogni zing you
have to control dust.

What keeps mners healthy are dust controls in
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place that |imt your exposure, and those controls have to
be in place every shift because you' re going to be exposed
to that hazard every shift, so to us the key of these new
rules are to have an effective control plan that works and
have an effective control plan that works every shift.

"' mnot saying that nonitoring isn't inportant.
It is. Mnitoring is key to nmaking certain that that
control plan continues to work.

MALE VO CE: The mke is out.

MR. SCHELL: The mke is out?

MALE VO CE: You're back on.

MR, SCHELL: Back on? Can you hear to ne now if |
don't touch it?

MALE VO CE: Yes.

MR, SCHELL: GCkay. I'mgoing to pretend like I'm
eating this. You guys in the back, if it goes down yell at
me again, would you?

Again, controls are keys to protecting you guys.
Monitoring ought to tell us if those controls are working.
Abat enment ought to assure us that those controls are
working, so in this proposal we are really focusing
primarily on getting effective controls and naking certain

those controls are placed every shift that you' re working.
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On average -- on average -- you guys work 400 shifts a year
W want you to be protected on 400 shifts a year

How are we proposing to have effective plans?

Again, like | say, this is key to these regul ati ons.
Sinple. W want dust control plans in place that limt your
exposure to acceptable levels. Secondly, we want those dust
controls in place so that you're protected even at the upper
limts of production.

What these rules say is fromnow on we want those
dust controls to protect you for the full shift, not just
for the eight hours that we were sanpling in the past. The
key to this proposal, and you guys all know what an average
Is. Somewhere in the mddle. You ve got the |ow and the
hi gh, and the average is sonewhere in the m ddle.

Ri ght now we're verifying those plans at about 60
percent of the average. Sixty percent of the average.

We're proposing that in these rules we're going to nake sure
that those plans work above the average. A key ingredient.
To nmake sure we know it's working above the average in terns
of production, we're going to require operators to maintain
records on what the production is on every MMU so we can go
I n and see what the production is.

Lastly, or, excuse ne, next, we're going to verify
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those plans. MSHA is going to verify the plans through full
shift sanpling at the upper limts of production, and the
only controls that the operator can have in place when we're
verifying are the ones specified in the plan.

| know some of you here |'ve had di scussions where
we' ve had conversations about the operator having controls
greater than those in the plan in place when we sanple.
Verification sanpling. They have to reduce those controls
to what they say is in the plan. W give thema range of up
to 15 percent above because we know we can't always reach
100 percent.

Anot her key point. That plan has to be verified
on both the high risk occupation, the designated occupation,
and on continuous m ner sections on the roof bolting, and we
don't just look at respirable coal mne dust. W |ook at
respirable coal mne dust, the two mlligram standard, and
we | ook at quartz separately, so that plan has to be
verified on total dust and on quartz, 100 m crograns of
quart z.

That verification sanpling could take anywhere
fromone to ten shifts or even nore because again it's got
to be at high production with only the controls specified in

the plan in place. W do have a provision in there that
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says if we can't verify that plan on long walls -- if we
can't verify that plan on a long wall -- and all engi neering
controls are in place, we wll consider the use of PAPRs,
airstream hel mets or adm nistrative controls downw nd of the
shear operator. Only downw nd of the shear operator

You have to control to the standard to the shear
operator. Wth people going dowmwi nd, we recogni ze there
m ght be sone occasions where they aren't protected. There
we're going to consider PAPRs and adm nistrative controls.

A plan is no good unless it's in place every
shift.

MALE VO CE: The m ke is out.

MR. SCHELL: Back on?

MALE VO CE: No.

MR, SCHELL: Let nme try this again. Can you hear
me back there? Ckay, guys? Now?

ALL: Yes.

MR, SCHELL: A plan is no good unless it operates
every shift. So what are we going to do to nake sure that
that plan is operating every shift? W're going to do what
we currently do, and that's require mne operators to check
that plan before production on every shift. The difference?

What they're going to be checking is that plan that's been
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verified at the upper Iimts of production with only the
controls listed in the plan in place.

In addition to that, we're going to continue to
check it when we check to nmake sure the operator is doing
their on shift exam nations during our regular inspections,
but we're going to be there six tines a year sanpling where
we're going to check it, and when abatenent sanpling occurs
MSHA is going to do that abatenent sanpling. W're going to
be | ooking to nmake sure they're doing their on shift
exam nati ons.

Also, we're going to be | ooking at their
production records because if we see that their production
I's way above what that plan was verified at, they' re going
to have to go back and reverify that plan at that higher
production. The key, guys. You' ve got to have a good plan
that protects you. You' ve got to have that plan working
every shift. That's what we're trying to do with these
rules, and we're really soliciting your coments on what we
can do to make that nore effective.

How are we going to address nonitoring? Marvin
menti oned that we're going to assune responsibility for al
conpl i ance sanpling. The key to that is that sanpling is no

| onger -- conpliance determ nations under that sanpling are
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no | onger going to be nmade based on averagi ng | ow dust
sanples with high dust sanples. W're going to use single
sanpl e determ nations. Each sanple stands on its own, so if
one of those sanples exceeds a standard a citation will be

I ssued. No nore averaging. Significant inprovenent, guys.

The rul e does propose that we continue sanpling
only eight hours |ike we're doing now W have, however,
asked for coments as to whether or not we ought to be
conducting full shift sanpling during conpliance sanpling.
The reason we went with eight hours is since the primary
pur pose of that sanpling was to tell us whether that plan
continues to protect you or not, we thought an ei ght hour
sanpl e woul d give us a good feel because, renenber, we're
there so we're going to know what dust controls are in
pl ace.

We're going to know what the production is because
we're doing the sanpling. That doesn't happen now with
operator sanpling because we're not there. W don't know
what's happeni ng, but we are soliciting your coments on
whet her MSHA conpliance sanpling should be full shift
sanpl i ng.

Al so, when we sanple we won't just sanple one

occupation for five shifts. W're going to sanple at | east
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five occupations on the MMJ for one shift, so we're going to
be sanmpling six tinmes and taking five sanples. Right now
the operators sanple one occupation. They do it on five
shifts.

W will, as the operator does, sanple the roof
bolter six tinmes a year, and we'll sanple those designated
areas near the MMJ six tinmes a year just the way the
operator is doing now Likewi se, we'll be sanpling Part 90
mners at the sane rate that operators do now.

There is one difference. The outby DAs. W're
proposi ng that we sanple those once a year. Right now the
operators sanple themsix tinmes a year. The reason we're
proposing that is if we |look at the data we issue very few
citations on outby DAs. Renenber, | said we're going to be
sanpling it at |least once a year. |If we've got a problem
DA, we're going to be sanpling it nore than once a year

Again, a key ingredient we believe to MSHA taking
over all conpliance sanpling is we're going to be there. W
w |l know what the dust controls are that are in place. W
wi Il know what the productionis. W wll be able to assess
t he adequacy of that plan every tinme we sanple, again going
back to ny point. The way to protect you guys is good plans

that work every shift.
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Abat enent. Abatenent sanpling. Right now
operators do abatenent sanpling. W don't know what the
dust controls are in place. W don't know what the
production is. W're proposing to change that. MSHA w ||
do the abatenent sanpling. Because we're doing it, you have
aright to participate in that abatenment sanpling, a right
that you don't have currently. Al so, abatenent sanpling
wi ||l be based on single sanple neasurenents. Again, no
di luting high exposures with | ow exposures.

When we sanple on an MWJ, we'll sanple all five
occupations, not just the occupation that was out of
conpliance. If it's a DA, we'll sanple that DA, and
conpliance will be nade on the basis of a single sanple
measur enment .

Production will be higher than when operators
sanpl ed, and, key, we will sanple the full shift on
abatenment sanpling. |If you' re working ten hours, we're
going to sanple ten hours. W want to be confortabl e when
we finish that abatenent sanpling that that plan works to
protect you on every shift. | keep com ng back to that,
guys, because that's the key, the way to protect your
heal th; a good plan that works every shift.

|'ve taken nore time than | intended. Mar vi n?
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MR NCHOLS: |Is this mke on? Can you hear ne?

ALL:  No.

MR. NI CHOLS: Can you hear ne now?

ALL:  No.

MR. NICHOLS: Let's take a five mnute -- oh, it's
on now. There went your break.

kay. We are having copies of the presentation
Ron made put together. W will have that by probably
sonetine |ate afternoon or earlier for anybody that wants a
copy of that. W'IIl put it on the back table where Pamis.

kay. | think kind of the way the hearing is
going to go, right now we've got 63 individuals signed up to
present conments.

M5. KING Sixty-seven.

MR N CHOLS: How nmany?

M5. KING Sixty-seven.

MR, NI CHOLS: Sixty-seven and growing, so | would
expect that we'll be here for sure all day today and
whatever tinme it takes tonmorrow. Probably we will run unti
about noon and take an hour break and then cone back and
start again.

| was asked by the hotel folks to nention that

there's an all-you-can-eat buffet lunch here, so it's up to
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you guys.

Wiy don't we get started? W have a shortage of
m kes. It would help when you cone up and do your
presentation if you could use the podium |If you prefer to
use the table, then we can pass this m ke back and forth.
When you cone up and start your presentation, if you would
pl ease state your nane, the organization and spell it for
the court reporter. Spell your nane.

kay. Anything else? Okay. W'Il|l get started.
Qur first presenter is Joe Main with the United M ne Wrkers
of America. Joe?

MR MAIN. Is it working back there? M voice is
about gone, so if it fades out just holler at ne.

I"mJoe Main with the United M ne Wrkers. Since
| presented sone extensive testinony on Monday, |'m not
going to be saying too nuch here this norning. | had
pl anned on doi ng sone docunent introductions. W're going
to wait until the end of the hearing to do that because
there are sone very inportant docunents that we need to get
on the record, and we believe that we need to explain those
clearly to the panel so they understand those.

| would just like to start off this norning saying

that we appreciate the opportunity to be here and address
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the proposal issued by MSHA. | sonetines feel that we're in
this Mexican standoff, and I'mtrying to figure out in ny
mnd howthis is all playing out, but | think it's a safe
thing to say that we have said fromthe beginning there is

| nprovenents in this rule. Those deal directly with plan
verification and single sanpling.

The problemw th those two is that they are in
need of redrafting, in our opinion, and we're going to give
a lot of reasons why, as we already started to do on the
record in Morgantown. | think the presentation that was
given this norning, we do appreciate that, Ron, but | still
think it leaves a lot of things mssing in those pictures,
and it always worries ne if people don't have a good
appreciation for this whol e process.

In the plan verification process, as we pointed
out in Mdrgantown, the way that's drafted is so
discretionary that | think in comments |'ve also heard from
the operators both sides have a belief that the proposal is
too discretionary to the point that nobody knows what to
expect when MSHA shows up at the mne. That's one nmgjor
problem fromthe outset.

| think there's sone technical problens that are

going to be addressed here today with the fornulas that's
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used, the production |evels, the production rates, how
verification will actually take place, and really in this
pl an verification process there is a mner participation
I ssue, which is not in the rule. W keep saying that.

You know, as we | ook through the rule fromfront
to back there's no mner participation rules at all that
address, you know, the issues that needed to be. W all
know t hat the operators have made clear their plans to
oppose mner participation in plan verification since it's
going to be an announced proposal, and that for starters we
know we're in a big hold before we ever get out of the box.

If you | ook at this whole plan verification
process, it's the operators wll do this, and MSHA wi || do
this. OQher than the tag along role, there is no provisions
in there for mner participation involvenent. You know, as
| sat down and started | ooking through this, and m ners kept
asking nme questions. Joe, what rights do we have there?

| said well, if MSHA would prevail in this policy
you woul d have a right to participate, which we know is
going to be challenged unl ess the operators change position,
but as far as having any influence over that proposal or
over that process just hopefully you can influence an

I nspector, but we have no legal rights at all. That's
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something we're taking a hard look at in terns of this plan
supposedly protecting mners with a |lack of any clear cut

| egal rights that mners would have in this plan
verification process.

The single shift sanpling. Just to put it
bluntly, it ain't what mners asked for. That's been an
I ssue, one of many public hearings and nuch testinony before
in the past. Mners expect a full shift sanmpling to
represent their actual exposures, not on spotty sanpling.

| also go back to the plan verification because as
MSHA pointed out, it's going to take a long tinme to get
these plan verifications in place, and if an operator passes
the first test, which is a pretty stringent standard, which
we appreciate, but once they pass that test then the real
back up is conpliance sanpling to assure that mners are not
I n dust.

W get over to that side of the aisle, and we | ook
at what conpliance sanpling is. Hey, it's far short of what
m ners have been saying for years. | went back through, and
| hope everybody has a copy of the Dust Advisory Conmmttee
report because those recommendati ons, we took themvery
seriously and we've recorded those, but | went back through

there last night just flipping through here and just | ooked
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at sonme of the comments that m ners nade, the abbreviated
ver si on.

You need to read the full text to really give you
a feel, but how mners tal ked about the need for nore
frequent sanpling, and that was based on the sanpling that
was taking place at the tinme, which | understand was four
MSHA sanpl es underground, two on the surface, and 30 shift
sanpl es by the operator. Despite this overwhel m ng plea
frommners to increase sanpling, when we | ook at the
proposal it does not do that, and there is a decrease in
sanpling by 83 percent of the shifts sanpled under this
proposal any way that you slice it.

| had mners in Mirgantown after the hearing ask
me Jim when is the next tinme you think we're going to get
sanpled on the mdnight shift? | said well, | didn't know
what the deal is; if it was six sanples a year. They said
wel |, when are we going to get sanpled on the afternoon
shifts? | said, you know, those are very | ogical questions
that, given the nature of the beast that we've had to dea
with with MSHA, there's not a whole |lot of folks that rush
to the well that want to work overtinme shifts in NMSHA
particularly mdnights and the afternoon. | said you

basically run an opinion on your past history. | think it
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w |l get picked up

Going to the six shifts a year, sanpling is an
I ssue that just cannot and will not be supported by m ners
in the union. It's contrary to everything that's been said
by m ners and m ne workers over the years.

The outby sanpling. There was sone discussion in
Mor gant own about that, and | think sonme mners made it very
clear that the old systemor the current systemis
I nadequate. There is an entry for the sanpling. | read
back through the notes of the July, 1998, neeting that was
hel d on plan verification, and that was one point that was
rai sed that MSHA had conmtted to go back and take anot her
| ook at. Wen they did, we wasn't happy with the end
result. They went from binonthly sanpling outby to one
shift outby. That's not the direction that mners had
perceived this whole rule to go in or the direction of the
reform

There are several other issues that we' ve al ready
pointed out in the record that | think have not been clearly
stated here. The conpliance sanple. Mners have to
understand, and it's not in the rule, but it's the position
that the agency has taken, which they've inforned us of,

that the two mlligramstandard as contained in the proposed
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rul e under 70.100 is not a two mlligramstandard when it
goes to be applied for conpliance. 1It's going to be a 2.33
standard which the citation is going to be issued on.

That is not contained in the rule. It's in the
reference on page whatever it is there in the preanble by
sonme formula that mners, unless we tell themall this, has
no clue. W think that's very unfair for the agency not to
have stated that equivocally since | understand |I have been
told that is their plan. It's not in the rule. It wasn't
publicly noticed properly for mners to have a chance to
respond to it.

Additionally, mners who work outby and m ners who
work as Part 90 mners are going to have their standard
I ncreased for conpliance purposes to 1.26. Again, | think
that's unfair not to have that kind of standard noticed in
the rule for mners to clearly know these conpli ance
standards are bei ng el evat ed.

So when you look at it you go back and say okay,
we're going to have six sanples a year. There are going to
be ei ght hour sanples, not full shift sanples. They're
going to be based not on the two mlligram standard, but on
the 2.33 mlligramstandard or 1.26 mlligramstandard. The

rul es have changed there. That is not, | don't think,
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favorable to m ners.

If you | ook at the Dust Advisory Committee in the
recommendations of mners, | can't find anywhere where any
m ner has gone on record where the DHC was on record sayi ng
I ncrease the dust levels. That is just totally contrary to
the direction of |I think the entire record on reform

Now, there m ght have been sone m ne operators had
asked for that, and | think there was sone m ne operators
that asked for sone increases sonmewhere along the |line, but
there is no evidence that | found where m ners have cone to
this agency and said reduce and elimnate bl ack | ung by
rai sing our dust levels. |It's just not there. That's a
real problemthat this union is not going to support, and I
don't think you're going to find m ners who support that.

The whol e idea of jacking up dust levels to four
mlligranms on long walls. As we said before, that is part
of the deal, and this is a deal that we've sort of kind of
real i zed because there was a lot of tradeoffs for mners to
get two things, of course, that are still inadequate, but as
part of the deal a |lot of mners are going to find
t hensel ves working sonme of themin the sane schene |i ke what
the mner has here nowwith their dust |evels jacked up two

nore mlligrans, and we think that's a deterioration of the
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protections for mners.

We sit back and say how in the world does that
acconplish the eradication of pneunoconiosis by raising the
dust level to four mlligrans? It doesn't nmake sense in our
heads, and again we wi Il not support that kind of a
proposal. As we said, too, the standards by which mners
can point a finger to and say MSHA, go do this, or,
operator, go do this, those have been w ped out of the
standard or out of the rules with regard to the whol e
sanpl i ng schene.

M ners have to rely on running up to Marvin
Ni chol s and whoever the new adm nistrator will be after the
next President, who could be another Ford B. Ford, who nade
a decision in 1981, whenever it was, to cut the dust
I nspections back in coal mnes right after we cone out of
one of these reform periods and ask gee, would you cone and
do my six dust sanplings a year because you're not
guar ant eed under the law, and there's no firm guarantee that
those sanples will even take place two and three years from
now. It was a pig in a poke proposal.

The style of the proposal itself is laced with so
much policy application and | aced with so nmuch discretionary

control by the agency that the operators nor the m ners know
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exactly what to expect when MSHA cones out. |It's sort of

| i ke hopefully you' re good friends with the inspector when
he makes a decision on a plan verification. |f he happens
to be POd at you because you got on his case for sonething
that he didn't cite, | nean, this whole standard is just
designed in a way that allows too nmuch personal influence in
t he deci sion maki ng process. |It's not good for mners and
not good for mne operators. There's where we have the

rul es played out there.

In terns of the ability of mners to understand
this rule, it is so conplex it has taken | awers, safety
reps. |'ve pointed this out to safety commttees and | et
themsit down and take a look at it. The rule is so conplex
that if you don't have a |awer, and | had to have a | awer
with nme and the good hel p of sone MSHA fol ks Iike you to
really understand it. [|'msaying | know so nuch about this
whol e process. |'ve served on the DAC conmttee to help
make these recommendations, and if | can't figure this stuff
out how on earth is the coal mner supposed to? 1've got
access to all these resources.

It's a very conplicated rule, and it doesn't say
what it neans and doesn't nean what it says because of the

policies that apply throughout the rules. There is so nuch
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that is problematic with this rule that it overshadows the
good steps forward it's taken.

The actions taken by MSHA that they responded to
the four issues in a lawsuit filed by the UWA. |'mtelling
you here now | swear to God those ain't taken care of. |
think it was a disservice to the public and to the m ne
wor kers for the agency to say, given the i mense anount of
wor k that has been done by mners and by the union, to have
those four issues addressed to just chart them back in sone
di scussion in the preanble and claimto the world we
addressed those because that's exactly what you fol ks did.

Until | see a rule that says those, until mners
see a rule that says those things that we asked for, those
are not taken care of. W're not going to settle for policy
statenments that could be changed by the next Adm nistration,
and we're not going to settle for sone assertation that
t hese had been addressed in rule nmaking when in fact they
are nothing out there tangi ble that the m ner has.

There is no takeover of the operator program as we
had envi sioned. There is no takeover of the operator
program as recommended by the advisory commttee. There is
no takeover of the programthat would at | east maintain the

frequency of sanpling that we had in 1996, |et al one today.
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Until those things are acconplished, there will be no
support for the m ne workers.

The record on the Dust Advisory Commttee | think
Is quite clear. There was a |lot of big discussion. |
remenber | think it was at the Lexington neeting you cane
forward and tal ked about the possibility of MSHA doing a
nont hly sanpling schene. | think it was 12 a year. During
this whol e discussion, | think the advisory commttee inits
final action made it clear that that was not acceptable to
the advisory commttee, and when it issued its final
recommendation calling for at | east the frequency in nunber
of those of MSHA and the operator that nmeant what it said.
At | east that nunber.

For anybody to think that -- we had mners that
testified in Morgantown that their mne, 900 shifts a year
to say on three shifts a year we're going to validate those
m ners' exposure and say we're confortable with that that

those mners are being protected and we're eradicating bl ack

l ung with those kinds of approaches is dead wong. It's a
wrong headed approach. It flies in the face of what mners
have demanded for years. It flies in the face of the

findings of the advisory commttee, and it's just totally

unaccept abl e.
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|"mnot going to spend a ot of tinme up here today
goi ng through these, but | think that what's happened here
Is MSHA has nmade a cal cul ated deci si on, and maybe rightfully
in their own mnd, that this thing is going to work. |
t hi nk whenever mners sawit, when we see it at the bottom
and understand how this thing is really going to be
I npl enented, it's not going to work.

My fear is that this is the last reformthat
mners are going to see. It took us -- to get to the stage
we're at today, it took us over 20 years to get here. Wth
the pace of regulatory reformin this country, 1'Il probably
be in a grave sonewhere by the tinme this thing gets reforned
again, and so wll a lot of mners.

| amnot going to be one to stand up and say this
Is the kind of reformthat we need to protect the mners in
this country when | knowit's dead wong. | don't agree
withit. | think it's wong headed, and |I think the agency
m ssed the big mark when they failed to follow the
recommendati ons of that advisory commttee.

The next time | get asked to serve on an advisory
committee I'mgoing to ask a sinple question. Are you
really going to do what the advisory conmittee requests us

to do? |If the answer is no, I'mnot wasting ny tine.
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| apologize to a lot of mners out there that I
had to cone to this hearing to testify to tell what was
going on in the coal mnes because a |ot of themtold ne
Joe, the governnent ain't going to listen to us. They ain't
listened to us in the past. They're not going to listen to
us again. | said this tinme, guys, | think they will.

There's so nuch on the record here. There is such
a case that's been built that m ners have been put in
unheal thy dust for so much of their lives. W've had just
t housands and t housands of mners dying fromthis di sease.

We've got all this corruption going on in this country with

the sampling program | think this tine they wll |isten.
| was wong, and | apologize, and I will not bring
m ners back to go through that exercise again. |If the

governnent ain't going to follow the recomrendati ons of
their own conmttee, by golly, don't appoint them and waste
the public's tine.

Now t hat you've done it, | think the proclamation
on this rule is not fair. | think there's a |lot that we
poi nted out here in the hearings that we have said that we
verified that are not in the rule, not in the rule, not in
the rule. Things have been stripped out of the rule. There

Is protections that are being di mnished. Mners'
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participation marginally, only by policy, has seen sone
| nprovenents, and those are not guaranteed; only by the M ne
Act that's been in effect for years.

What we said at Morgantown is this proposal is
fatally flawed. It needs to be sent back. Go back to the
drawi ng board and cone out with another one that really
reflects the needs of the nation's mners, reflects the
findings of the advisory commttee because our |lawers in
our departnent and others have taken a ook at this and cone
to the conclusion the kind of reforns that need to take
pl ace to fix those things that follow the recommendati ons of
the advisory conmttee, that institute the |awsuit issues,
to respond to the needs of m ners, cannot be done
legitimately in this rule making. You're too far off the
path to go back and mandate it.

This is a proposal that bandaids won't work. It
needs to go to the energency room It needs to cone back
out of there with the whole body that really addresses the
| ssues that face the nation's m ners.

As far as trying to do sonething here, what this
proposal represents is give a little bit to the mners and
give sone to the operators here. W are for reformng the

programin the best interest of the mners in this country;
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not hi ng short of that.

We fully expect the governnent to at | east once in
its long string of activity to take the concerns and the
needs of mners to heart by thinking for a while how this
affects MSHA and think for a while howthis really affects
m ners and what mners really said they want and need and
come back out with a proposal that reflects the changes that
are necessary.

Thank you very nuch.

MR. NI CHOLS: Thank you, Joe.

(Appl ause.)

MR, NI CHOLS: Qur next presenter will be Tom
Wl son, United M ne Wrkers of Anerica.

MR WLSON: [I'mTom WIlson, T-OM WI-L-S-ON.
| work for the United Mne Wrkers of Anmerica Internationa
Uni on.

It was suggested yesterday to ne that probably a
good thing for me to do today would be cover the -- give an
overvi ew and cover the history of what got us here today.

As | was sitting in ny roomlast night at
2:00 a.m, | got so frustrated with that approach that I
deci ded just go back and explain in nmy view what's occurred

since July 7.
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Joe Main just nentioned the conplexity of these
rules. That's an understatenent. On July 7, | received a
phone call and was asked to get ny hands on the proposals
that MSHA had just released by the end of the day, while I'm
to start review ng those proposals over the weekend and to
give an opinion of themon the foll ow ng Monday, on July 10.

Ri ght here in ny hands is what was on the Internet
on July 7 that MSHA had rel eased that norning. | started
reading that. By Monday norning, by no way, shape or form
was | conpleted reviewing it, but I had fornmed an opinion
that sonewhere along the |ine MSHA obviously didn't | ook at
the record and didn't listen to the testinony.

Between July 7 and the 10th, | reviewed the
package. | shared ny opinion on July 10, and | imedi ately
ordered this material, which was the background of what
shoul d have got us a proposed rule. In here is the task
group report done in 1992, and in the preanble, which I had
read over the weekend, MSHA nentions the task group report.
They nmention their findings, or at least in part, and they
state, "The effort to inplenent these changes was suspended
pendi ng the reconmmendati ons of the Advisory Commttee on the
El i m nati on of Pneunoconi osis Anong Coal M ne Wrkers, which

was convened in 1996."
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There's another way of saying that. There's a Tom
W1l son way of saying that. From 1992 to 1996 not hi ng was
done, and we fornmed another comm ttee and we | ooked at it
agai n.

Also in what | requested on the 10th was NICSH s
docunent, COccupational Exposure to Respirable Coal M ne
Dust: Criteria for a Recormended Standard. | believe that
was done around 1995. | could be wong on that.

Then, in 1996, the advisory conmttee report.

Now, the UMM had Joe Main and Dr. Weiss as nenbers of the
advisory commttee. Short of them | probably attended nore
advi sory comm ttee neetings and worked in conjunction with
Joe and Ji mthroughout those hearings, and | guess it was
because of that | got the phone call on July 7 asking ne to
take a | ook and form an opi ni on.

Also in the material | ordered on July 10 was the
UMA' s | awsuit against MSHA. Now, that was filed early
2000. Another four years, just |like the task group report,
had gone by, and there had been no novenent.

Even though | had forned an early opinion on
July 10, between July 10 and July 17 | continued to review
Packages 1 and 2, and this was continuously during that

process. The nore | reviewed, the nore frustrated | got;
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the nore need | felt for going even deeper into the record.

| remenber back there in the advisory conmttee
neeti ngs observing sonet hing and having a thought. \Wether
right or wong, the thought entered ny mind. | see top MSHA
officials pop in, maybe speak for a few m nutes and pop out
of that process. The thought entered ny mnd at that tine
and again this week what possible chance was there to
understand the problens and find a solution by just popping
I n and popping out?

| assune they had read the report and the
transcripts of what was said at those neetings. |I'msitting
here today. | don't believe it because on July 18 | started
reviewi ng the transcripts of the advisory conmmttee
heari ngs, and just like the process of starting and trying
to absorb everything in the July 7 docunent, which I'll be
very honest. To this date | have not acconplished reading
and absorbing all of this information. To this date, | have
not acconplished readi ng and absorbing all this information,
and by no neans did | acconplish reading word for word the
transcripts.

| got so frustrated with this process that between
July 18 and 31, day after day, | called ny |ocal unions and

asked themto cone and assist in reviewi ng these transcripts
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and had as nmany as three per day volunteers assisting ne
going through the transcripts. Even with that team we
didn't nake a dent in it.

| remenber getting frustrated, and al ong about
that tine | called MSHA-Arlington thinking that possibly
they had a shortcut to what | was seeking to find in these
docunents. Possibly they had an index by topic of where it
was found in those transcripts. | was assured no such index
exi sted at MSHA.

Vell, by this tine we're at the end of July.
August 1 through August 9 |, to the best of ny ability,
nyself and the safety commttees and mners' reps, started
preparing for today's hearing while continuing to do this
revi ew.

The history on this subject, the record on this
subject, and this is just the tip of the iceberg, and
everybody on this panel knows this. There hasn't been a
decade gone by that mners haven't cane to the m ke and
testified, that a record hasn't been nade, and for a big
part that record is pretty nuch consistent.

| stopped at the office yesterday norning. You
know, one great thing is that we get to cone to these public

heari ngs and state how we feel and why we feel that way. |
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pi cked up a bulletin yesterday norning rel eased by MSHA on
best practices on mne fires. Wether the thought is right
or wong, it's a thought that Tom Wl son had that |I'm
surprised we're even having public hearings on dust.
Instead, it wouldn't surprise ne just getting a neno on
MSHA' s best practices on dust.

| view MSHA. There's been a change in ny heart
and in ny mnd over the years. Back in 1996, as | was
attendi ng those advisory conmttee neetings, | believe that
| still felt and believed that MSHA was an agency that was
after the best interests of the mners, that at that tine
they was going to take the advisory conmttee report, and
they was going to do what was right.

Today, Tom Wlson is of the opinion that MSHA is
an agency that avoids enforcenent and doesn't always | ook at
what's in the best interests of the mners. | believe sone
of the proposals in this rule speak specifically to that,
and | would like to go into that in a mnute.

Ron, as you spoke |I started nmaking a few notes.
Your diagram showed -- in fact, the one on the screen now --
a proposed approach. Now, | believe what you're going to
hear today, and | don't think | disagree that that's MSHA

proposed approach. That lays it out, but it's what's not up
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on that screen. |It's what MSHA's proposal doesn't do.

It's the many areas that you turn a deaf ear to
the reports that you comm ssioned to have done, the
recommendations that cane forth fromthose experts studying
the problemin detail, not just popping in and out for an
appearance, but studying it, giving it thoughtful ness,

I dentifying the problens and searching for a sol ution.
Those are the things that | viewthat's mssing fromthis
proposal. |It's the pages and pages of transcripts of
testinony, of discussions and intent between panel nenbers
that's m ssing fromtoday' s proposal

| view that even though all that was comm ssioned,
all that was done and all that was finalized, MSHA still
went of on a path of their own saying disregard what our
past group has said. Disregard what our advisory conmttee
said. W've got a better solution. | believe with all ny
heart that you' re wong; that your solution will not solve
the problens identified by the mners and di scussed by the
panels and the commttees over the years.

Ron, your denonstration pointed out effectiveness
of plans; that 60 percent of the average production is
currently required, that under the proposal higher than

average production. | personally believe that's a play on
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words. The question nust then be asked how nuch hi gher
because | know, and | believe everybody on this panel knows,
that it's nowhere close to the percentage suggested by the
advi sory conm ttee.

In ny frustrations last night at 2:.00 a.m, |
decided just to go back to the basics. By no neans have |
read enough or am| smart enough to talk a great deal about
each and every one of these recommendations, but | am going
to touch on sonme, and I'mgoing to go down the list. It's
Section 6, Statenment of Conm ttee Recommendations, found in
the advisory conmttee report.

Recommendati on No. 1. MSHA shoul d consi der
| onering the | evel of allowable exposure to coal m ne dust.
Any reduction in the level should include a phase in period
to allow allocation of sufficient resources to a conpliant
effort. In the interim the operators, MSHA and mners
shoul d devel op a conprehensive programto assure conpliance
wWith the current perm ssible exposure level. This effort
shoul d include at |east targeted conpliance efforts, sharing
of docunented exposure for reduction approaches, e.g.

I ncreased wat er sprays, scrubbers on continuous m ners, dust
control plan paraneters and increased good faith effort

consideration in enforcenent actions.
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When you read 72.12, it puts mners working
downwi nd of the DO, which are required to wear PAPBs, at two
times the verification limt. | believe that's four
mlligranms. MSHA should consider |lowering the |evel of
al | owabl e exposure to coal mne dust. | don't know how we
get fromthat to mners work working downw nd in four
mlligrans.

MSHA nmakes adj ustnents to the PELs to account for
measurenents of uncertainty. | hear MSHA' s reasoning for
that, but again fromny perspective it's going the opposite
direction of the recomendation. | believe both of those
are just exanples of where MSHA has turned a deaf ear to
what's in the records.

Recommendati on No. 4. Environnental contro
nmeasures shoul d continue to be the prinmary neans of
mai ntai ning respirable dust levels in the mne atnosphere in
the active workings in conpliance. Respiratory protective
equi prent shoul d not replace these control neasures, but
shoul d continue to be provided to mners until environnental
controls are inplenmented that are capable of maintaining the
respirabl e dust |levels in conpliance.

Adm ni strative controls should only be utilized in

situations simlar to respiratory controls as interim
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control measures while environnental controls are being
installed. Again, 72.12 allows use of PAPRs to suppl enent
engi neering controls. 72.14 uses |language like all feasible
engi neeri ng controls.

| know |'ve heard about this panel of experts
that's going to be assisting you, Marvin, in nmaking that
deci sion on when that's approved, but for the life of me I'm
going to say it like it is. | have absolutely no faith that
that panel of experts is going to nmake the right decision.

| cone from Al abama. | know we have the nost
grindability coal in the nation, the highest air velocities,
and you all know where our |long walls was and you know where
are long walls are at today. |'ve seen teans of managenent
and | abor go overseas to the manufacturers of |long walls and
I npl enment engi neering controls that Tom W1 son never thought
of and | have no assurance that the panel of experts wll
think of that not only reduce dust |evels on their |ong
wal |'s, but allowed themto operate those long walls at a
reduced standard of one mlligramand be in conpliance.

|'"ve seen other long walls where a few years back,
and you all know | was scream ng. | was pushing every
button | could push to turn things around. Long walls that

had eight mlligrans on them These are long walls that are
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produci ng the highest grindability coal in the nation under
the highest air velocities. It was not uncomon to have one
mlligramcomng in at the headgate and eight mlligrans

| eaving at the tail gate.

W was all called into a roomand gave an
ultimatum Either give us airstreamhelnets or we're going
to shut these long walls down. You know what the UWM di d.
There's no airstream hel nets introduced, and those dust
| evel s, because of the engineering controls that cane down,
engi neering controls that MSHA top personnel traveled to
Al abama to see.

Now, in ny mnd | just gave you sone exanpl es of
the worst case scenarios, and because of the engineering
controls and a lot of hard effort by everybody those dust
| evel s cane down. | believe in this case MSHA is trying to
take the easy way out. They know it can be done. They've
seen it done. They know the advisory conmmttee recommended
agai nst airstream hel mets repl aci ng engi neeri ng control s,
but under this proposed rule we're saying there's going to
be occasions where the adm nistrator and his panel of
experts need to go the opposite direction with this. |
strongly disagree.

72.14, like |I nentioned, uses |anguage |ike al
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feasi bl e engi neering controls. Wat are all these feasible
engi neering controls? What the hell is feasible? | think
you know sitting here today the argunent that's going to be
presented as to what is feasible and what's not. |[|'ve heard
It for years.

72.14 al so states continue to | ook for
| nprovenents that you can nake. |'ve heard those argunents
for years. W've |ooked. That scrubber is too big, or that
scrubber is too small, when the bottomIline was they just
didn't want to install a scrubber. It also uses |anguage
i ke inplenent feasible solutions. Wth all that said, |
have no confidence that this systemis going to turn us any
di recti on but backwards.

Recommendation No. 6. During this verification
visit, mners and their representatives should have the sane
paid 103(f) wal k around rights as they do under NMSHA
I nspections. | stated earlier by no neans did | finish
readi ng those transcripts word for word, but | did get far
enough to review the total conversation between conmttee
menbers on notified visits.

The probl em was perceived and detected early back
in 1996 by the operators that once MSHA notifies of a visit

It cannot be considered an inspection, and, therefore, they
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was not obligated to pay 103(f) wal k around rights. It's in
the record. The conplete discussion is in the record, and
after that conpl ete discussion the advisory comrttee cones
out with Recommendation No. 6, the advisory commttee that
you forned, you appointed and selected to study the problem
and cone up with a solution.

Now, if there's no other exanple that |eads you to
how did Tom W1l son form his opinion that MSHA turned a deaf
ear to those parts they didn't like or didn't support, |
think that one should point pretty clear to it.

Recommendati on No. 8. MSHA shoul d conpl ete
research in consultation with outer agencies such as N OSH
to study the relation between -- | have to apol ogi ze; the
pages are starting to blur -- indices collected from
conti nuous nonitors and the traditional nethods of assessing
exposure to respirable dust when these different nmethods are
applied to the functions of hazards surveillance, as well as
devel opi ng ot her potential uses of continuous nonitoring
data; for exanple, conpliance activity.

VWere is it? One brief little sentence? The
advisory commttee clearly recognized that part of the
solution to the total pie approach of fixing the problem was

continuous nonitoring. | can't say that mnmy opinion
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represents all the mners here, but ny opinion is MSHA, wth
their one, brief little statenent about conti nuous
nonitoring, all but put the knife in the back of continuous
noni t ori ng.

It continues on. Once the technol ogy for
conti nuous dust nmonitors has been verified, these nonitors
shoul d be broadly applied in conjunction with other sanpling
met hods for surveillance and determ nation of dust control
at all MMJs and other |ocations at high risk of elevated
dust exposure. Once verified as reliable, as in (1) above,
MSHA shoul d use continuous nonitored data for assessing
operator conpliance efforts and controlling m ner exposure
and shoul d continue use of continuous nonitored data
directly in conpliance.

MSHA shoul d take what ever action possible to
expedite the devel opnment and field testing of a continuous
personal nonitor to serve a variety of purposes, anong them
I dentifying sources and | evels of exposure to respirable
dust and, as appropriate, for conpliance. Again, | feel
MSHA has failed the coal mner. Machine nounted conti nuous
nonitors is just briefly nmentioned in this package, and we
all know that the personal wearabl e continuous nonitor that

MSHA went after to design is not worth refinenment.
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Recommendation No. 15. MSHA reliance on dust
sanpling for conpliance should be based on the appropriate
bal ance of personal, occupational and environnmental
sanpling. Some of the comrents here will also apply in
Recommendation No. 16. | don't believe MSHA went after that
proper bal ance as Recomrendati on No. 15 speaks to.

| believe MSHA | ooked at, and the termwas used to
me | ast week and | imediately wote it down because it
struck a chord with ne as being the truth. | believe MSHA
| ooked at the sanpling burden on thenselves; not on the
heal th, what was the best for the health of the m ners, but
agai n on the sanpling burden.

When MSHA currently does binonthlies, what
percent age of production do they require for a sanple to be
valid? | believe it's 60 percent.

MR, SCHELL: O the average.

MR WLSON. O the average. And under the rules
what would it be?

MR SCHELL: It would be roughly 70, the 70th
percentile, so it would be significantly above the average.
Rat her than 60 percent of the average, it would be
significantly above.

MALE VO CE: Use the m ke, please.
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MR SCHELL: I'msorry. I'msorry. Tom |'m
sorry. You're asking about conpliance sanpling. Conpliance
sanpling would still be what it is today, which is 60
percent of the average.

MR. WLSON: The sane.

MR, SCHELL: What | was referring to, and this is
a bad m crophone. Are you hearing anything at all back
t here?

What | was referring to was above the average, the
verification. Tom that is an inprovenent over what the
operators do now. As you know, they use 50 percent.

MR, WLSON:. Ron, as you know, it's far under what
was recomended by the advisory commttee.

MR, SCHELL: Tom | honestly don't renenber what
the advisory commttee recommended for conpliance sanpling.
Clearly they recomended in verification sanpling that it
shoul d be near the upper limts of production, and that's
why upon verification we went significantly above the
aver age.

MR, WLSON:. You use words like significantly.
70.2(a)(8) defines verification production |levels, VPL, as
the tenth high production |level recorded in the nost recent

30 production shifts. |'ve heard nunbers that that
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cal cul ates out to 67 percent. You just used 70 percent. |
again believe that it's far |less than what the advisory
committee spoke to, and | believe 16 gets into it even
further.

MSHA shoul d adj ust the PELs to account for
ext ended work weeks. MSHA should develop a formal targeting
mechani sm for nore frequent sanpling of mning sections,
mning units and operators found to have a history of non-
conpliance with the respirable dust standards or sanpling
procedures. MSHA shoul d expl ore innovative ways to enhance
Its presence in mnes for conpliance sanpling.

(b), The conmttee believes that any MSHA resource
constraints should be overcone by m ne operator support for
MSHA conpl i ance sanpling. The conmttee recommends that to
the degree that MSHA' s resources cannot serve the objective
I dentified, resource constraints should be overcone by m ne
operator funding for such increnmental MSHA conpliance
sanpl i ng.

16(c), The conmttee considers it a high priority
that MSHA take full responsibility for all conpliance
sanpling at a | evel which assures representative sanpl es of
respirabl e dust exposure under usual conditions of work. In

this regard, MSHA should explore all possible neans to
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secure adequate resources to achieve this end w thout
adverse inpact on the renai nder of the agency's resources
and responsibilities.

Conpl i ance sanpling should be carried out at a
nunber and frequency at |least at the level currently
requi red of the operators and MSHA. The m ners
representatives would be afforded the opportunity to
participate in these inspection activities as provided in
Section 103(f) of the Mne Act. Operator conpliance
sanpling in the interimshould continue with substanti al
| nprovenents to increase credibility of the program based on
the commttee's recommendati on.

(f), MSHA shoul d increase the nunber of sanples
coll ected by the agency to determ ne conpliance with
respirabl e dust standards. MSHA shoul d place nmj or enphasis
on the use of personal nonitoring for determ ning conpliance
with PELs. However, MSHA should continue the practice of
desi gnat ed occupati onal sanpling for determ ning non-
conpl i ance.

(e), MSHA shoul d make no upward adj ustnents to the
PELs to account for neasurenent uncertainty.

(g), Mne operators should continue to neasure

exposure to respirable dust for DOs, DWs and DA conpli ance
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sanpling as provided in 30 CFR 71 and 90. Additionally,
m ne operators should sanple as part of plan verification
oper ator sanpling.

(i), Sanples taken to determ ne non-conpliance
shoul d be taken when production is sufficiently close to the
noram production shift. The production | evel should be 90
percent of the average production of the last 30 production
shifts, and MSHA should require the m ne operator to
mai ntain the appropriate records.

(j), MSHA shoul d adjust the PELs to account for
extended work shifts. Again, when you | ook at that
| anguage, you | ook at the transcript that supports that
| anguage, | do not believe your rule, proposed rule, follows
t hose recommendati ons.

Recommendation 17. Continuous nonitors for dust
control paraneters should be utilized to evaluate and assess
the quality of dust control neasure as part of mne
respirabl e dust control plans.

And 19, Recommendation No. 19. Again, as |
mentioned earlier, if there's any doubt how Tom W son
formed his opinion that MSHA went off on their own path by
trying to address parts of the problemand failed to | ook at

t he whol e problem and the whole solution, this is one of the
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cl earest exanples that | can draw to.

In an earlier recomendati on we al ready heard the
committee's recommendati on on 103(f) wal k arounds during
pl an verifications. This is Recormmendation No. 19(a).

M ners' participation in the interimoperator dust sanpling
program shoul d be increased to provide assurances that a
credi bl e and effective dust sanpling programis in place.

To that end, miners at each m ne shoul d sel ect
desi gnated representati ves who are enployed at that mne for
conpliance sanpling. Mners designated as representatives
of the mners should be afforded the opportunity to
participate in all aspects of respirable dust sanpling for
conpliance at the mne. That participation would include
protection agai nst | oss of pay as provi ded under Section
103(f) of the federal M ne Act.

19(b), Mners' representatives should have a right
to participate in dust sanpling activities that woul d be
carried out by the enployer for verification of dust contro
pl ans at no |loss of pay. Mners' representatives should
al so have a right to participate in any activities involving
any handling of continuous dust nonitoring devices or the
extraction of data from continuous dust nonitoring devices

W t hout | oss of pay.
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19(c), Mners' representatives should receive
training and certification to conduct respirabl e dust
sanpling paid by the enployer. Mners' representatives
shoul d be afforded the opportunity w thout |oss of pay from
the m ne operator to participate in the training of the
m ners.

As stated earlier, if you review the transcripts
of the advisory commttee, the discussion between the
comm ttee nenbers, recognize that they foreseen the problem
back in 1996. It was addressed by the operators then. The
proposal sinply doesn't address it. NMSHA has skirted the
I ssues, again | believe took an easy route and failed to
| ook at the whol e problem and the whol e sol ution.

Today you're going to hear probably in excess of
60 mners that 1'msure will give their exanples and |lay the
case out far better than | can, but | echo the nessage that
Joe stated earlier. You have failed to follow the
committee's recommendati ons. The proposals are flawed. o
back to the drawi ng board and fix these proposed rules.

Thank you.

(Appl ause.)

MR, SCHELL: Thanks, Tom Just a couple coments.

Tom | would like to just clarify one point. [|'m
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not trying to be argunentative here. |I'mtrying to explain
why we did what we did so you'll understand. You still
certainly have a right to object to it.

One of the concerns | think that we all agree with
I's the inpact that averaging nultiple sanples has on the
protection of mners. You can go out, and you can sanple
and take five sanples, and you can get a 3.5, a 4.1, and
then you cone in with 1.0 or .8 or whatever else. You add
themall up and you divide them and if they conme below 2.1
under the current system everybody is okay.

They' re not okay. One of those mners is exposed
to three mlligrans. W' ve done actual cases where mners
have been exposed to four mlligranms of dust, and when you
average it we say the mner is okay because you dilute the
hi gh exposures with the | ow exposures.

What we're tal king about is going to single
sanpl es, so no nore do you get the 4.5s, the 3.5s. The
reason that we have proposed going to citing at 2.33 is a
| egal reason, and that reason sinply is that the Secretary
of Labor bears the burden legally if there's a contest of
proving that there was a violation.

|"mnot a mathematician, but if we cite 2.0 or

2.1, and | think Dr. Weks will probably address this.
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There's about a 50/50 chance that there was a viol ation,
there was a violation of the standard or there wasn't. W
have probl ens sustaining before a Judge that there was a
violation of 2.0, a 50/50 chance. |If we cite at 2.33, we
have or we can statistically prove a very high confidence
| evel that that m ner was overexposed.

The point | want to nake is the great advantage to
the mner in citing on single sanples. W don't have that
many between the range of 2.1 and 2.33. The great advantage
to the mner again is using single sanpling. | can
appreciate you can be concerned that we're not citing at
2.0, I wanted you to understand that we're doing it for
| egal reasons. Again, the great advantage to the mner is
usi ng single sanpl e neasurenents and | ooki ng at every sanple
and not allowi ng themto be averaged.

MR, NI CHOLS: COkay. Daryl Dewberry will be up
next, but let's break until 10:30. Daryl, if you could be
back and ready to go at 10: 30.

(Wher eupon, a short recess was taken.)

MR, NI CHOLS: Ckay, Daryl. Go ahead.

MR, DEWBERRY: Thank you, sir. M nane is Daryl
Dewberry, DDA-R-Y-L, DE-WB-E-R R Y. Before |I nmake ny

presentation, | think that | need to get Joe to cone back to
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the mke to straighten out sonmething or rebut sonething that
Ron had stated. At this tinme, | would yield to Joe Miin

MR. MAIN.  Thank you, Daryl.

As we go through this, I'"mnot going to be
interrupting. I'mgoing totry to wait until the end, but |
think this is such an inportant issue, Ron, that people need
to understand what's really going here with the dust
exposure | evel s.

| understand the position MSHA has taken with
regard to they jacked up to two mlligrans and 2.23 for the
| egal issue. That may be all well and good if you want to
wed yourself to saying that you want to use two as a base.

|"d like to introduce into the record, and | think
there's enough to go around, a docunent. | want to
i ntroduce into the record a docunent that was published in
the Federal Register on April 24, 2000, by MSHA. | don't
want to add a |lot nore confusion to this whol e debate over
dust levels. Not that I'mgoing to; | think the MSHA
al ready has.

What it is is a notice of potential rule making by
MSHA, and what it says is that the 1996 Secretary of Labor's
Advi sory Committee on the Elimnation of Pneunobconi osis

Anmongst Coal M ners recommended that we consider |owering

Heritage Reporting Corporation
(202) 628-4888



© 0 N oo o b~ w N ek

N ONNN R R R R R R R R R R
W N B O © 0O N O 0O N~ W N R, O

68

t he dust perm ssible exposure |imt, PEL.

In 1995, the National Institute for Cccupation
Safety and Health issued a criteria docunent in which they
recommended that the respirable dust |evel or dust PEL be
cut in half. W're considering rule naking to | ower the
dust PEL because miners continue to be at risk of devel opi ng
dust condition occupation |ung disease.

Now, for the record | would |ike to say that on
April 24, 2000, less than three nonths before MSHA i ssued
this proposed rule, they put out an announcenent that they
were considering cutting the PEL in half, which neans two
woul d be one as | read it, and that was consistent w th what
the NIOSH criteria docunment is.

Now we sit here, and we have a proposal on the
heel s of this announcenent saying we're raising up the PELs
to actually be an exposure level of 2.3 and 1.6, and a | ot
of operators will go fromtwo mlligrams to four mlligrans.

"Il tell you, if you guys haven't left ne totally
confused as to where the agency is at. | nean, | don't know
what any m ner or what any of us should think, but I think
t he agency on one hand issuing a public notice saying we're
considering going to one mlligramand then having a

proposal that increases these across the board is
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outrageous. It's outrageous for government policy to do
t hat .

Secondly, with regard to the 2.3, if MSHA wanted
to have a two mlligram standard they could have fol |l owed
the recomendati on of the advisory commttee and | owered the
dust standard. They could have followed their own notice
and | owered the darn thing down to where they ended up with
the two mlligramstandard if they chose to do that.

The agency is thinking -- I"mnot sure exactly
what the heck the agency is thinking, to be honest with you,
given the fact that this proposal conmes out in April and we
have one in July that goes conpletely in a different
direction. | understand the | egal argunment there, but |
don't think it's fair in the context of what has been pl aced
on the record, the demands for |lowering the standard, the
agency's own position as noticed in April, 2000, of
considering cutting the standard in half.

| don't think I"'mthe only one that's totally
confused in this room about where MSHA is at on dust
standards in this country.

(Appl ause.)

MR. NI CHOLS: Thanks, Jim

MR MAIN  Ckay.
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VMR, DEWBERRY: As | stated earlier, ny nane is
Daryl Dewberry. | amthe international executive board
menber for District 20, which enconpasses Al abanm,
M ssi ssi ppi, Georgia, Florida, South Carolina, North
Carolina, Tennessee, Virginia and eastern Kentucky. Wth
that said, I welcone each and every one of you to District
20, United M ne Wrkers of Anerica.

"Il give you a little background about nyself.
I"'mgoing on ny third termas international executive board
menber. |'ve been in that position since 1993. Prior to
that | was a District 20 executive board nenber from 1985 to
1993.

My duties are to represent the mners in al
phases of their problens, such as arbitration, nediation
litigation and resolution of their problens and negotiate
their collective bargaining agreenents. Prior to that | was
a local union president, 2397. | served as the chair of the
safety conmttee, served on the mne coommttee, conpact
commttee and organi zing conmttee.

My m ning experience is | went to work at North
Ri ver Energy in 1975, which was Republic Steel then -- it's
P&M Coal Conpany now -- and then on to underground

devel opnent sinking the shafts at Jim Walter Resources, a

Heritage Reporting Corporation
(202) 628-4888



© 0 N oo o b~ w N e

N ONNN R R R R R R R R R R
W N B O © 0O N O 0O N~ W N R, O

71

hard rock mner. Fromthere | went to Miulville Coa
Conpany, fromthere to JimWlter Resources No. 7 M ne.
left No. 7 Mne and went to work for the district as a
district rep.

|"ve held the classifications of a mner operator.
Mostly that's what | was in ny tenure enploynent there.
|"ve been a fireball, shot fireman, first class wel der,
punper. Prior to that | was a journeyman ironworker. [|'m
registered with the State of Al abama as a certified
conpetent mne foreman since October of 1981. W
certificate nunber is 5284.

| also served on the state board of exam ners,
whi ch was appoi nted by the Governor of the State of Al abama
That's a state m ning board of examners. |[|'malso
certified with MSHA in dust sanpling.

A few weeks ago, as a matter of fact on the
norning of July 7, | started ny day |ike nost nornings. |

put on a pot of coffee, and I went out to get the newspaper.

| opened it up, and right on the very front page -- let ne
get the right one here -- it says Rules Ained At Protecting
Coal Mners. It goes on to state, "After a lawsuit for

United M ne Workers of America, federal officials have

proposed new rules to keep mners from devel opi ng bl ack | ung
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di sease. "

| instantly started wondering and thinking is this
true? | read on into the article and saw quotes by Davitt
McAt eer, the Assistant Secretary of Labor for Mne Health
and Safety. He was singing the praises of the proposal. |
saw quotes by Bruce Watson, the vice-president of health and
safety for the National Mning Association that was packaged
in that article in a way that appeared to be endorsed and a
sanction of the United M ne Wrkers of Anerica.

But guess what | didn't find? | didn't find in
that article any quotes frommny great president, Cecil E
Roberts. Even in the early norning | found it very odd that
this front page article, which gave the appearance of a UWA
picture, that it had quotes by everyone but the plaintiffs
in that original lawsuit, and that was United M ne Wrkers
of Anerica.

| really started wondering was Davitt MAteer and
MSHA trying to mslead the public by this rel ease? One
thing that really seenmed odd to ne was what nethod, what

mracle, had they conme up with to elimnate black |ung

disease in the mning industry? | wanted to see this.
My great union has been good to nme. |'ve been to
the Georgia Main Center for Labor Studies. |1've arbitrated
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over 400 cases in ny tenure of business, and |I couldn't
believe that we had come up with sone type of mracle that
woul d elimnate black Iung disease in the coal industry.
Wll, | couldn't wait to get my hands on the
proposal. | contacted Tom WIlson imediately. He is a
staff enployee in District 20 over health and safety. |
asked hi mwhat about it? He said | don't know | haven't
got ny hands on it yet. | said |l want to see this mracle.
| acconpani ed Tom Wl son that day. He got sone
I nformation over the Internet. W went to the district
office, the MSHA district office, and obtained the
proposals. | imedi ately went back, had ny secretary get ne
a copy right off the top of those proposals, those new
rules, and | imrediately started reading and revi ew ng.
|'ve seen sone anbi guous rules before in ny life,
and | call nyself at |east an average educated man, but the
anbi guous | anguage and, in ny opinion, in sone cases
deceptive | anguage, the discretionary proposals of sone of
the rul es went over ny head.
At that point, and even in your own quotes of the
proposal it refers back to the fornulas. | know that we've
got John, who's a mathematician, back there. 1've also got

a cousin that's a CPA. Two and two in nmy book equals four.
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It always has, but sonme of the math we can't even get
experts to agree on on the fornulas. |'m speaking of the
quartz and sanpli ng.

| went back to the proposed rules or the advisory
committee's proposed rules, and |I reviewed those 20 rules.
They're sinple. They're unanbi guous. They have a cl ear
definition of what kind of conclusion that MSHA shoul d draw
to make a rule. Your rules that are proposed rules that you
have addressed in no way, shape, formor fashion cone close.
They do in sone case. The single sanple, and we appreciate
that. That's long overdue. However, | think we m ssed the
benchmark as far as the hours worked.

April 1 is a holiday for the United M ne Wrkers.
It's supposed to be the eight hour work day. You can ask
any active nenber in this room W don't have an ei ght hour
wor k day. Mbst people change out at the faces. They cal
It a hot seat swap out, and they work in general ten hours a
day. Not just those face people, but the outby people, too,
that are on these belt headers, which are going to be
sanpl es one tine per year. That is absurd.

After reading the proposals, and | earlier stated
that | was proud to wel cone everybody to District 20, but

" mabsolutely appalled at the rules or the proposed rules
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that we're asked to be considered at this hearing today
unless I"'mwong in reading, and |I'm not because |'ve got
the opinions of every safety committee in nmy district, the
people that | rely on for know edge.

As Tom stated, we have worked those people to
death since these rules canme out. They spent countl ess
hours reading and re-reading. | guess it's |ike anything
else. You'll come up with a different conclusion after you
read it again and again. However, it conmes back to the sane
bases. The point of the advisory conm ssion on their 20
rul es that they recommended were m ssed by MSHA

As far as the rules and the advisory committee's
recommendation, as | stated, the anbi guous di scretionary
rules that leave it up to and put the burden really on an
MSHA i nspector. Let ne say that | have personal friends
that are MSHA inspectors and glad to see sone of them
However, | don't want to put this burden on them They need
it in black and white rather than to make a judgenent call,
and they do in nost cases have to do that, but as far as
| eaving the discretion to one individual MSHA i nspector as
to whether or not to wite a citation or what, | can't
understand putting this burden on him

| think that the | aw should be clear. There's too
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much room for anbi guous | anguage for problens to be when we

wind up going wth an ALJ. You all know. | understand your
2.33. If it's two percent, leave it at two percent. As a
matter of fact, |'ve done a |ot of reviewing on this thing.

| went back to the basis for this right here.

| conpared Part 90, and that's one of ny -- let ne
say this. That's a pet peeve with ne because we' ve | ost
over 18,000 people to mne related respiratory di seases over
the years. |'ve got a personal friend that hired in at Jim
Walters 7, Samry Walter. He is ny age, 49, or he woul d have
been nmy age. However, he passed away about three years ago
fromthis disease.

Anot her young man naned Scott Capell, who was
removed fromthe coal mnes at JimWalter No. 7 Mne at 33
years of age because he had black lung. | guess that's why
Tom used the word frustrated. | use the word angry, nad,
because |'ve seen brothers fall to this disease.

Don Hood, a personal friend of mne, can't wal k
across this room He's contracted it. He didn't think a
thing about it at the tinme working downw nd or being
i nvolved or around it. It didn't have an i medi ate i npact
on himother than choking to death right then. Now he's

choking to death in fresh air. He wal ks around with an
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oxygen bottle behind him

The dust is still killing people today, and the
mracle that MSHA has proposed in ny opinion won't do it.
There are sone advances such as the single shift sanple, but
480 m nutes is not what these people work. It should be
tied to their work schedule fromportal to portal. |If the
equi prent won't do it, we have the technology and the
ability to change it, to nonitor the environnent that that
person works in.

If discretion is going to be used, use the
di scretion of when he gets on the man bus and gets to the
work section. Start it then. |In general, we've probably
got about 30 mnutes to the face, so you're tal king about an
hour off of ten, so instead of 480 m nutes they need to be
at | east nonitored nine hours, so you would have to adopt
t hat enpl oyee working on the face, his specific tinme that
he's wor ked.

|"msorry, but the MSHA i nspector needs to stay
down there. Six sanples a year? Al we're doing is giving
them an average opportunity of mssing the boat. All
they've got to be right is six tines out of the year. The
rest of the tinme they can be wong unless you catch them

and then we'll go back to an abatenent situation.
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Let's get back to Part 90 mi ner sanpling. Nowhere
inthis, and I would take you to page 32 through 35 of the
"77 Act. This is pronulgated -- | nmean, this is the Act
Itself as enacted by the Congress, Senators and House of
Representatives and signed into law. It specifically deals
with the standards.

| don't see anywhere in here, and |'ve read. |
know that in the beginning we allowed up to at sone pl aces
never to exceed 4.5 mlligrans. It goes on to state,
however, at no tinme would this be extended let's say past 18
nonths, and it goes on with the waiver. It even addresses
on page 34 effective three years after the date of this Act
we would go at two, not 2.33, and | understand you're trying
to give yourself alittle buffer there because these
operators are going to litigate it. They're going to try to
chal | enge your ability to prove that they've got two
mlligrans.

| think you' ve got a mandate by the Congress. |
think that it's not discretionary on your part. W didn't
ask you to legislate the law. W didn't ask you to be
| egi sl ators. W asked you to enforce what Congress has
guaranteed us as citizens of this great country.

| would also go on to page 36. | see the brother
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back there with the airstream hel met on, and | know t hat
he'll get into sonme testinony on that, but | would refer you
to page 36. It says use of respirators shall not be
substituted for environnmental control neasures in the active
wor ki ngs. Each operator shall maintain a supply of
respirator equi pnent adequate to deal with the occurrence of
the concentrations of respirable dust in the m ne atnosphere
I n excess of the levels required to be maintained under this
Act .

Gentlenen, | would ask you all to consider the
proposal s and the recomrendati ons of the commttee that was
formed. | nean, you all put this commttee together. |If
you're going to throw good noney out there to get their
advice, and let nme say that | have the utnost confidence in
Joe Main and Dr. Weks bot h.

| know what Congress intended. Congress intended
for MSHA not to assist in coal production or the nonetary
value of coal. It guaranteed us right on the front page the
protection for its nost inportant resources. That's the
coal mner. | think we've m ssed the benchmark, even though
we have rai sed sone pertinent issues such as single
sanpling, and | appreciate that. That's been a | ong sought

after nmechanismto try to curtail dust, but this won't do
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| would ask that this commttee, this panel, go
back to the draw ng board, go back and read and consider the
neasures of the advisory commttee. They've got sone good
stuff in there. W have technology today. | nean, |'d say
20 years ago you'd take -- |I'll give you an exanple. The
JimWlter mnes are over 2,000 foot deep, nost of them
varied froml'd say 1,800 to 2,200. They deliver sonmewhere
around 36, 000, 000 cubic foot of nethane in a 24 hour period.
| had the very first ignition at JimWlter No. 7 Mne and
vel ocities of greater than 30,000 cubic foot of air over a
conti nuous m ner.

|'"ve been on a long wall when it took 100, 000
cubic foot of air off the face, and then it feels |ike
you're working in a sand stormwi th the dust. Again, I
don't know if the airstreamhelnets are nore or |less to keep
the dust out of your face and eyes because it pits you. It
feels just |ike sonebody has a sand bl asting hose bl ow ng
you in the face at tines.

What | woul d appreciate, and | guess what woul d
make you | guess nore synpathetic, nore in tune wth what
t hese people have to work under, is on a normal day, and I'm

not aski ng nuch, go spend the entire day with these panel
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menbers on that long wall face or out by one of the belt
headers or deal directly with one of these people that have
bl ack | ung.

Their life is already shortened. To expose them

to 1.26 or anything greater than one mlligram and, you

know, the standard -- there's quartz in the JimWlter mnes
in the Blue Creek seam and Shell Creek. 1It's on the Blue
Creek seamin Al abama. | have personal know edge of what's
taken place there, and that's why I'"'m-- I'"mnot shorting

any of them Pittston or any other operations anywhere el se.
They have simlar problens, and they will address those
specifically, but I want you to go back to the draw ng
board. This, what we've got right now, won't work.

|'d appreciate, and | guess | probably got angry
right out of the chute when that proposal, and | don't know
what | did with it, came out for doing away with black | ung.
| don't know if that was a typo. It indicated that it was a
quote from MSHA. Fell ows, what you all got planned will not
do away with black |ung di sease or coal related di seases as
far as respiratory systens are concerned.

Thank you.

MR, NI CHOLS: Do you think those Al abanma | ong

walls are in conpliance day after day after day downw nd of
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t he shear operator?

MR, DEWBERRY: Now, sir, but I'll say this. At
one tinme the operators screaned that they couldn't live with
those 60 sanplings. |In nost cases, they beg for it now.

The technology is there. | don't want to steal
the thunder from any people, but we've got conmttees that
have worked on a collaborative effort with the operators
that have gotten the long wall standard to one percent, and
they' ||l el aborate on that.

The technology is there. Wen those operators are
required to do it, and we're tal king 33 sanples a year.
That's all they' ve got to dodge. You've got -- let ne tell
you what you've done for those operators, and | know sone
are here today. You' ve given themthe opportunity. You' ve
lifted the burden of proof out of dust problens. They're no
| onger going to be accountable for that. W pushed for
that. However, they' ve only got six shots a year that
they've got to dodge -- that's it -- instead of 33.

MR NI CHOLS: Let's back up there a mnute. Wuld
you not agree that a good plan that has been verified to
work at a high production |evel gives a | ot of people the
opportunity to look on a daily basis to see that conpliance

I's going to be achieved, that the m ne operator, the m ner,
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the inspector, that those controls are in place on a daily
basis, and they've been denponstrated to work to achieve
conpliance for the two mlligram standard?

VR, DEWBERRY: | would agree that if we l|leave it
at two mlligramstandard and if there is verification that
they're in conpliance -- not just six tines per year, but on
a normal production day and 1'd say wthin the paraneters of
what the advisory conmttee had recomended; not 68 percent,
but at |east, you know, 90 percent or sonething like that --
this is what these people work under is the 90 percent when
they' re sanpled there under there every day not for 480
m nutes, but for nine, nine and a half hours, whatever their
wor k day may be.

Yes, sir, | think that -- and | have confidence in
the technol ogy. Nobody ever dreaned that we woul d be able
to mne coal in 36,000,000 cubic foot in a 24 hour period of
met hane, that deliberation

The dust levels |'ve seen? 1've worked in Wnd
Gone running a continuous mner trying to allay the dust
when it woul d choke you, the thick atnospheric -- the dust
wasn't as bad as the Wnd Gone, the wetting agent. The sane
Is true on these long walls, but there is technol ogy there,

and that's what we need to hold themto the letter of the
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| aw and the prom se of Congress and the '77 Act and nake
them have the controls necessary to maintain it at that
| evel .

| think inline with what you're saying, if we had
verified controls, how are you going to verify it if you
don't check it but six tinmes per year? | nean, you're
tal ki ng binmonthly. Wat happens to the rest of the tine?
Are we going to set up | guess a prelimnary investigation
to get themin line? | don't have a problemw th checking
them at random or whatever, but these operators know when
the schedul es cone around, especially if you' ve just got six
tinmes. They gear up for it.

MR NICHOLS: Well, binonthly is intended to be a
mnimum There are other tines we choose to sanple.

VMR, DEWBERRY: | understand that, and | read that,
but let nme assure you, and you and | both know t he budget
cuts, the noney that you all have had to work with as far as
an agency. W'd |like to see you get all the noney you coul d
to continue on, but it's not there.

In some cases, we would like to have I know six is
a mninmumon the point, but |I think that the operators
shoul d be under the gun, so to speak, you know. The

advi sory conmm ssi on had recomended conti nuous nonitoring.
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We nonitored CO continuously. They had the technol ogy and
the ability to nonitor the dust, | nean, on a continuous
basis. That would give us a true reading of what our people
wer e exposed to.

| don't know if you've been at any bl ack | ung
heari ngs where sonebody has contracted bl ack | ung where
they've already died and they've cut them open and they've
said yes, he had it and still fighting to get it. The
person is deceased, but his famly, you know, they're
entitled to black lung. These people are dying every day
fromit. | know |'ve got sone close friends, as | stated
that | worked with that have passed on fromthis disease.

MR NICHOLS: | don't disagree, but Davitt MAteer
has put a | ot of enphasis on trying to identify black |ung
with his pre-test x-ray program and then a package of dust
rules here that we can agree to disagree on, but |I can tell
you he's trying to get at the problem

Now, with all the discussion about the four
mlligramstandard, the dust standard being raised on the
long wall, that's not true. | nean, we're tal king about
some nunber of people worki ng downwi nd where the probl ens
cannot be engineered away. |If there's engineering controls

in place that are taking care of the problem conpanies need
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not ask for the use of airstream hel nets.

The four mlligrans is the protection factor for
that helnmet. That's not to say that people are going to be
allowed to go up the standard to four mlligranms. What
we're trying to do is identify any situation where there's
some protection for the mner, either engineering controls
or, in the small case, sone consideration for these
ai rstream hel nets

MR, DEWBERRY: In addressing that, | could
understand this plea for giving that nuch | eeway if our
I ndustry was just devel oping. Long walls has been in the
m nes since 1978 in Al abama. When they have to, they
conply. Wen they're put under the gun, |'ve seen so many
times these operators conme up with a brilliant idea al ong

with the union to abate a violation. That's what we need to

do.

"' mnot saying fine our operators out of business.
W want themto operate as nuch as anyone else. Al I'm
saying is that we need -- we got the |laws here. | nean, it's

clear in here to give these allowances or waivers, and it's
just for an 18 nonth period. |In sone cases it is extended
where there's certain mtigating circunstances, but | don't

t hi nk anybody in here, unless you go back to the |law, has
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the authority to get in conflict with what this Act is
pr oposi ng.

It guarantees -- the way | read it as a common
coal mner, it guarantees nme that | ain't going to have to
work in above two milligrans. As a Part 90 mner, | won't
have to work above one mlligramand not wwth any two and
two nakes five and a half equations.

| know it's got allowances for quartz and it
addresses it under 202. The Part 90 and the Federal
Regi ster addresses it also. | think that we need to go back
to the drawi ng board and take the advisory conmttee's
recommendations in place and take this Act. Maybe we need
to go back and read it and what its intent is and go from
t here.

Let me say that | have personally contacted sone
of the legislators in Alabama and brought this to their
attention. | would just ask that you do go back to the
drawi ng board and take the advisory commttee's
recommendations and let's cone up wi th sonething.

We appreciate what gains we did make, or | do, on
behal f of the nenbers here in District 20. However, they're
not enough. There needs to be single shift sanpling.

That's a bl essing because, | guess, if a mner is exposed to
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three percent on one day, don't take the five sanples and
then say well, we've got you down to .9. You' re okay. |
mean, that's ridiculous. |If you're in that environnent
you're in that environnent, and |I've never known of one day
where that dust has hel ped anybody. 1It's a killer every day
that you're init.

What you need to do is go down to one of the coals
m nes, especially one of these with a high velocity of air,

and get on that long wall face and hang in there all day.

Do you know what? You'll conme out wwth a different feeling.
You'l |l say, nunber one, | don't want to put one of those
airstreamhelnmets on. | want to wear ne sone snow goggl es

to keep it out of ny eyes and wear a bandanna around ny face
or a respirator even upwi nd of the |long wall.

Sone if the best things that ever happen before we
starting washing these shields down. That cut down a | ot of
dust even engi neering devices to put sprays on these shears,
on these shields, would help trenendously. At that point, |
think some of these operators thought well, we can live with
this 060 sanpling now and wanted it back, but that's a
different story.

We're here to deal with the specifics of your regs

and your proposals. 1'lIl say one thing. You all put

Heritage Reporting Corporation
(202) 628-4888



© 0 N oo o b~ w N ek

N ONNN R R R R R R R R R R
W N B O © 0O N O 0O N~ W N R, O

89

t oget her one heck of a package because | have read and read
and read and went back again, and I know that the nmgjority
of these people went back and read it again.

You know, | call nyself being pretty good at going
back and readi ng coll ective bargai ni ng agreenents because |
negotiate themand pick the ifs and ands and buts out of it
and try to get a concise neaning or wite a nmenorandum of
understanding to it on exactly what the neaning is. |If this
was a coll ective bargai ning agreenent, your proposals, we'd
be back writing nenoranduns of understandi ng every day
because the operator don't think the way |I do. The operator
| ooks for ways to get around it, and I |ook for ways to
enforce it. MSHA is caught right inthe mddle to try to
pl ease both si des.

I"'mgoing to tell you. Don't put this on an MSHA
I nspector or CM because he'll have a heck of a task to do
every day. He's already got one in the first place.

Thank you.

MR. NI CHOLS: Thank you, Daryl.

(Appl ause.)

MR. NI CHOLS: The next presenter will be Bolts
WIllis of the UMWA.

MR W WLLIS: Thank you, M. Chairnman, for
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havi ng us speak at this neeting today. M nanme is WIliam
Bolts WIllis, WI-L-L-1-A-M B-OL-T-S, WI-L-L-1-S, Box
126, Pratt, P-R-A-T-T, West Virginia 25162. |'mthe
chairman of the mne health and safety commttee for Loca
Uni on 8843 | ocated at Cannelton, West Virginia.

We have a couple of distinctions at our Cannelton
m nes. W've been there -- not nme in particular, but we've
been there for over 100 years in continuous operation. W
had the first long wall in the United States of Anerica. W
had the first nountaintop renoval mne in the State of West
Virginia, and we're still operating today and produci ng nore
coal with |Iess people than ever | think anyone coul d i magi ne
sone ten or 15 years ago.

Sone of you on the panel have known nme for many
years either while I was working for the MM Internationa
Safety Division and also for the State of West Virginia as
Assi stant Conm ssioner of the Departnment of Energy.

At our |ocal union we have three underground
m nes, one four section mne, one one section, one tunnel
m ne and one strip mne and a | arge preparation pl ant
conplex. As |'ve stated earlier, sonme of you know ne
personally, so | will address you as ny contenporaries as SO

you are.
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In 1969, | started working underground at the No.
8 mne at Cannelton and worked at several of our other mnes
at the sane general |ocation since we have a conmon
seniority systemwhere | worked. 1've worked in |Iow coal,
28 inches; nediumcoal, 40 inches; and high coal up to 12
feet, as well as working on the surface. 1've worked on
conventional sections, WIcox sections, continuous m ner
sections and long will mne operations. 1In all these areas,
a common factor is present. Coal dust.

We're here today to respond to these proposed
rules to protect mners, or us, from excessive coal mne
dust. | nust say fromreading those rules, it has been
difficult to understand what is really being proposed. All
118 pages, witten not to what | |earned at the M ne Acadeny
over 20 years ago from many of know instructor Wayne Maxwel |
who taught creative witing. It's not clear to ne in these
rules, and I'msure it's not clear to the rank and file
mners. |It's nuddied, to say the |least, in many instances.

| also nust say as an adjunct professor at the
| ocal university, the Institute of Technol ogy, ny students
woul d probably have probl ens understandi ng what these rules
say and how they're witten and at what |evel they're

witten for conprehensive who doesn't have a coll ege
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education or hasn't been trained in other areas. That's not
to put down any of us mners. They's just tough to
understand. | think probably everyone here would agree with
t hat .

Il wll just give you a few exanples. If | were to
enhance dust control neasures, the first place |I would | ook
at it would be to sanple continuously since the sanpling
devices to nonitor dust are avail able and have been for the
| ast 15 years. This type of sanpling could shut off the
machi nery i mredi ately when high concentrations of dust are
detected. Stop peri od.

W woul dn't have to worry about hiring hundreds of
I nspectors. W wouldn't have to worry about coal conpanies
going through the frustrations of trying to figure out where
and when to control the dust and those things. It would be
apparent that it was happening at that tinme, and you
probably could readily see it, as | have in testing sone of
t hese devi ces several years ago.

Also, | would take over the programfully. That's
not taking away the responsibilities, of course, of the
operators, but to make the approach to sanple six tines per
year. As sone has stated already, this proposal seens to be

saying that we will sanple on that many occasi ons.
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If | were the operator, if I couldn't cone up with
a systemto control dust on six dates per year with advance
notice inspection on the advance tine that it would take the
I nspector to get to the section, then | wouldn't be nmuch of
an operator not to be able to control dust on those six
days. | cut the production in half and clean the scrubbers
every 15 mnutes, and that would be the end of it. There's
no dust there.

Third and | ast, because ot her people as well are
going to speak on these things, as Tom has spoke on them and
al so Daryl spoke on them previously, other issues |I have
great concerns. The proposed rules will in many ways set
back to the post 1969 dust control protections.

May | just say that MSHA recently conducted, and |
think it's been alluded to earlier either by Ron or Marvin,
that the x-ray testing has been going around the United
States. It's been to our mine. A good friend of m ne that
| worked side by side with since starting underground in
1969 -- he started in 1968. He was running a cutting
machine the first shift | worked with him He ran that
cutting machi ne and has since run the continuous m ning
machi ne and still is a producing m ner/operator today.

For all these years he took the x-rays as sone
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peopl e encouraged himto do. He's already received 25
percent black lung paynment fromthe State of West Virginia
t hrough the x-ray process system going through the
hospitals. He found out that he had at | east 25 percent
disability. Lo and behold, when he got the results back
fromthe x-ray systemthat MSHA had put on the property
guess how nmuch bl ack Iung he had? Goose egg. Zero.

I"'mtelling you. | was with himlast week, and I
stood right besides of him He could barely breathe, but he
| oves to m ne coal, and he loves to run that continuous
m ning machine so it's pressing on ne as a safety conmttee
man and as a forner representatives of the mners throughout
the United States and working with nmany people in Al abama
who have been in the mnes, alnobst in every state, that we
must be nore diligent to see that we take greater steps than
what has been proposed today.

In closing, | took a survey |ast night of the
mners in this room and we were about half this size, about
how many chewed tobacco or did snuff. Over half did snuff
or chewed tobacco. Well, it nmakes ne wonder not very nuch
because | use this in illustrations when | teach at schoo
or talking with people that are not in mning and nost

recently when | was in southern California about a nonth ago
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on why mners act the way they do. 1'Il basically go
through that, and then I'll be finished.
Everybody -- | guess not everyone, but a | ot of

peopl e wonder why mners wear hats. You see various and
sundry mners wearing a hat. | also wear a hat. Here's a
hat that we used at a recent rally that says Keep the
Prom se. You know Doug Day, and that's sort of what we're
saying here today is keep the prom se, MSHA, in doing what
the Act stated in reducing dust standards.

The reason we wear hats, and a lot of tines they
even wear themin buildings, which at one tinme was not
acceptable. M forner |ocal union president wouldn't dare
| et anyone wear a hat in a building in our |ocal union
neetings, nmuch | ess curse. He was just totally agai nst
that. Everybody took of their hats at that tine. He's
passed away. He died fromblack lung, as well as ny dad.

When ny dad died, prior to his dying he had a | ung
removed. Dr. Prevaschultz cut away that |lung. He had
advanced stages of black lung. Lo and behold, the death
certificate said he died of cancer. It didn't say anything
about bl ack | ung.

So wearing the hats and sitting around like this

at a ball gane, and I'll make an illustration as | go away
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fromthe mke and the recorder. |'mgoing to be squatting
in lowcoal. You sit around like this when you work | ow
coal. People nake fun of mners for sitting in this
position. Well, I"mvery confortable sitting in this
position. | can sit at a basketball gane or a football gane
for the whole gane like this. Wen you work | ow coal, you
wor k that way every day of your life and it doesn't bother
you. It's confortable.

Wth the other issue, how many drive pickup trucks
in here? I1'mone. | see a |ot of hands going up. The
reason a lot of us drive pickup trucks is that the roads are
so bad going to the mnes in eastern Kentucky and Virginia
and Al abama and West Virginia that you have to have a pickup
truck to get to work.

So back to chewi ng tobacco. W know why the
m ners chew tobacco. |If you work in a mne, you want to
allay the dust. You get hooked on the tobacco, and you chew
tobacco and do the snuff to keep fromcoughing. That's the
reason. You can go around to any of the coal mnes and see
a lot of people chew ng tobacco, but it's a stigma that's
put on us as mners. People nmake fun of us for doing those
things that it's a hazard of the occupation.

So with the chew ng tobacco and the di pping of
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snuff illustration, as | finish this we can't allow the dust
that we breathe every day at work that we can do sonet hing
about, and we have the facilities to prevent these things
from happening. As |'ve stated earlier, I'"'mnot here to
condemrmm any of you for trying to nmake the system better, but
pl ease take a step back and listen to us so we can jointly
make our workplace a healthy place to work.

Thank you.

(Appl ause.)

MR. NICHOLS: You nentioned advance notice on the
dust sanpling. There is no advance nothi ng on conpliance
sanpl i ng.

Al so, when you were tal king about staying in
conpliance for these six sanpling shifts that the operator
could cut production in half. You can't do that. | nean,
the operator is going to be required to keep production
records. These plans are going to be approved on the tenth
hi ghest production nunber, and that won't work.

By today's sanpling, an operator can set up idea
condi ti ons probably and sanple and they won't have any
problemw th operator sanpling, but not under this rule.

The plan is going to be verified at a high production |evel.

We're going to have records that verify that production
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There's going to be no advance notice on conpliance
sanpl i ng.

MR W WLLIS: | hope that's the case, Marvin. |
hope that's the case.

MR, NICHOLS: That's what the rul e says.

MR W WLLIS: | know what the Act says. | know
what MSHA does not. That's supposed to be the case, but |
al so know that many mners at our m ne know every day that
an inspector is going to be there before he gets there.

MR N CHOLS: Well, | would expect at sone of
these big mnes that's an every day occurrence. | nean, our
peopl e are there about every day.

MR W WLLIS: Wll, that's before they start,

Marvin. Before they start, they're still banned. | know
that we have fraud in the system |'mnot saying everybody
fromMSHA is |ike that. | have a brother who's an MSHA

I nspector and been an inspector for over 25 years, but it
real ly concerns ne.

And t hen anot her point, and thank you for
clarifying that. Another point that sonmething strange
seened to be about the hearing that they had in Mrgantown,
and it seens like it may be strange here today, that the

operators are not giving any testinony. That kind of makes
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me wonder. It nust be a pretty good systemfor them
They' ve not sayi ng anything about it, and they're not
conpl ai ni ng about it usually.

As Carl Boone would note, | got ran out of a

neeting one tinme on Wlcox Mnes when | went to the Suprene

Court. We basically outlawed themin the State of West
Virginia. Then | cane down here and gave a speech and was
threatened to be killed giving that speech that day. |
think Carl was called on the carpet by MSHA is what | heard
for that sanme hearing, but it does nake ne wonder

It nust be pretty good or we'd have a | ot of
peopl e here testifying for managenent, that ny understandi ng
was in Morgantown there was not, and it's not giving
presentations here today. It may be so. It may not be so.

MR NICHOLS: Well, the operators aren't saying
that, but if you' ve got information on MSHA i nspectors
gi ving advance notice, |I'd be nost interested in that.

MR W WLLIS W'Il talk about that nore. No
problem W' Il talk about that.

MR. NICHOLS: Most interested. Thanks, Bolts.

MR W WLLIS: Thank you.

MR, NI CHOLS: Qur next presenter is Bo WIIlis.

MR. B. WLLIS: Brother Don?
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MR. NI CHOLS: Brother Bo?

MR B. WLLIS: I'mBo WIlis, United Mne Wrkers
of Anerica. That's B-O WI-L-L-1-S, president of Local
Uni on 2274, United M ne Wbrkers, D strict 20, Subdistrict
28, in Virginia.

Two or three things I'd like to touch on. One
thing you just hit one when you were talking to Bolts about
advance notice. Advance notice is they may not know the day
that the inspector is comng, but prior to that shift
they're going to put a dust punp or whatever on a m ner when
he goes underground. That is advance notice because before
that shift starts the m ne operator knows we're being
sanpl ed. \Whatever we need to do to take care of those
peopl e that day, they're going to doit. It happens. It
happens every day.

Anot her thing you brought up earlier about the
dust standards being raised to 2.33 in order to go in and
tell the Judge they're definitely out of conpliance because
It was 2.33. That's above 2.0. If you get a speeding
ticket 65 and above, you're going to get a speeding ticket
at 66. 2.1? You're going to get a dust violation. |If two
mlligranms per cubic neter is the standard, then the

operator should be able to go by that standard.
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What happens to a dust sanple where we've been
tal ki ng about continuous nonitoring and what's avail able in,
you know, today's technol ogy and nmachi ne nounted sensors? |
understand that there's been a little bit of problens from
some of the machine nounted sensors falling apart. Well, if
the technology is available to let the sensor work but the
hardware fell apart because the washers weren't strong
enough or the bolts weren't tight enough or whatever, you
know, those things can be fixed. That technology is
avai |l abl e.

You' ve al so got m ne atnospheric nonitoring
systens that nonitor nethane, carbon nonoxide, water |evels,
punps, belts, carbon nonoxide, dust levels. Just about
anyt hi ng you can think of can be nonitored today through
at nospheric nonitoring systenms. You can trend every sensor
and see what it did throughout an ei ght hour period. You
can trend it and back it up to last nonth. |If you' ve got
carbon nonoxi de problens on a belt, you get a little belt
roller getting a little bit hot, you can watch what that
sensor is doing, and you just about pinpoint where the
roller is.

As far as your dust sensors, if you' ve got a

machi ne nount ed dust sensor and you've got a roof bolter
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sitting downwi nd of a miner and he's bolting in the dust,
well, if he backs out and says it's too dusty and MSHA cones
I n and says hey, how do you know it's too dusty, | can see
the dust and | couldn't breathe, but you don't have any
definite proof that that man is not going to |lose his job
because he felt |ike he was going to exercise his persona
option to get into a safe position.

You know, you've got the ability to say we'll use
t hese dust nonitors, and you can legislate it, or you can
put it into your rules, and you can say we're going to go to
continuous nonitoring. |If you get over two mlligrans then
you back your machine out, do sonething with the air, turn
the mner off, let themfinish bolting or whatever. These
are options that you have that are available that will give
that mner inmmediately protection.

If he conmes in here today and he says hey, you
know, | think I"mgetting too much dust. I'mgoing to bid a
103(g) in order to get alittle bit of protection down here.
I"'mon this bolting cycle every day for two hours. |I'min
this dust, and it's usually six to eight mlligranms per
cubic neter. |It's pretty high if you' re on the bottom side
of a mner and he's cutting a little bit of rock. [If you've

got that ability and you don't put it in to where sonebody
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can use it, you know, then do you know what? Wiy do we even
bother with it? Those are sone of the things that | wanted
to bring up.

You know, the reasons is we've got the technol ogy
to do these things. W want to try to elimnate black Iung
di sease for coal mners, and by saying that we're going to
rai se the standards, we've got a gentlenman wearing an
ai rstream hel net back here. W're going to raise the
standards that woul d be acceptabl e under, and | heard, you
know, your talk about it a little bit earlier that if we
think sonmething is not being done we're not going to agree
to let themgo to four mlligranms and so on.

But, if you all think based on whatever your
basis, you know, whatever you base your thinking, they've
done everything they can do so we're going to let themgo to
four mlligranms until they get through this bad part of
their mne or they slow their production down or they can
figure out a way to do sonething else with sonme ot her
st andar d.

During that tinme, this man is wearing this
airstream hel met. You' ve got noi se standards where they've
got to wear ear plugs. They can't hear. |If you' re | ooking

down the long wall and | ooking at the lights com ng | ack
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t hrough one of these |lenses, you can't see, so they're going
to be blind. They can't hear, you know, and they're going
to be subjected to twice the normal standards of dust for
what ever period of tine you all determ ne on a case by case
basis is acceptable, so they're going to be handi capped even
further, plus having their lungs at a, you know,

di sadvant age.

You know, 1'd |ike you all to think about that.

If a person decides that they want to go in and they want to
wear one of these helnets but they're still under two
mlligrams, you know, we can agree with that, but to say

j ust because they want to wear those hel nets we can raise

t he standards because we think that these helnets give a two
mlligramprotection, you know, that's not really acceptable
because the people that are nmaking that call aren't the
peopl e that are down there having to live there, eat the
dust and | ook at all of it.

You do need to consider again, | nean, under your
advi sory comm ttee they suggested the continuous nonitoring.
If you know you're in over two mlligranms i nmmediately and
you can withdraw, you've got one mnute. You're out. You
can back up. They can shut the m ner down, or they can do

what ever, and you're protected.
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Thank you.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR. NICHOLS: There are places where a | ot of
m ners on their own wear airstream hel nets, and we've never
gi ven any consideration to conpanies for engineering
controls. They still have to conply with the two mI|igram
standard. The only place we're considering a consideration
I's that one area downw nd of the long wall shear

The next presenter will be Randy C enents, UWA

MR, CLEMENTS:. Good norning. M nane is Randy
Cements, RA-NDY, CGL-EEME-NT-S. [|'ma nenber of the
United M ne Wirkers of Anerica |ocal 2368 where | represent
323 people. | also right now amthe president of the |ocal
|'ve been on the safety commttee for 14 years.

As we went around when we got these new proposals
and tal king to our nenbers about what was goi ng on, they
proposed a question to nme that | could not answer, and I
woul d like to ask this panel where | can carry the answer
back to them

Their question was to ne is, and I'll put it in a
nice term because if you' ve ever been around coal mners

they don't have the best |anguage at tinmes, but their
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question to ne was how many nenbers of this panel has
actually worked in the coal mnes? | think that's a fair
guestion to be asked and answer ed.

MR NCHOLS: | don't know how nmany hands you see,
but we've got a lot of coal mners in the agency that we can
draw from probably 700 or 800.

MR, CLEMENTS: Well, then | guess the question
that was asked of nme | could reply back to themthat there
I's none that is on this panel that has worked in the coa
m ne. kay. Thank you.

MR. NICHOLS: You can tell themthat MSHA is well
represented by coal mners, though.

MR. CLEMENTS: | will add that.

| made this trip on this behalf to Prestonsburg,
Kentucky, in order to speak at this hearing. After talking
to many of the nenbers that | represent, they wanted ne to
send a nessage up here clear that the nessage is in this
hearing for MSHA to go back to the drawi ng board and neke
rules that will protect the coal mners, not hurt them

In the early 1990s, the m ners appeal ed for action
to reformthe respirabl e dust programthat evidence showed
from operator upon operator the continued corruption in the

program The Secretary of Labor addressed the situation by
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an MSHA task force for respirable dust. The task force was
to address three areas in particular, expanding the roles of
mners in their sanpling program review the feasibility of
VMSHA t aki ng over the operator sanpling and work on
devel opi ng conti nuous dust nonitoring devices, which
apparently these rules don't.

In 1995, the Secretary of Labor chartered an
of ficial advisory commttee for the purpose of recomendi ng
heal th and safety standards and to overhaul the troubl ed
coal mne respirable dust program The advisory commttee
was on record calling for engineering controls that
specifically noted that adm nistrative controls shoul d not
substitute for engineering controls. The UWWA has supported
the advisory commttee's recommendati ons, which are, A,
attention to the respirable dust program

MSHA' s proposed rul es ignore the nodest demands of
the troubl ed sanpling program MSHA s proposed rul es
dramatically reduce the frequency of sanpling, shift
sanpling, by 83 percent in allowng the mne operators to
double the two mlligramstandard to four milligrans. The
advisory commttee called for increased conpliance sanpling
and | owering the dust standard | evels. The MSHA proposed

rul es make one point clear to coal mners; that the
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conpl i ance dust sanpling is not inportant.

As we all know, respirable dust is a problemin
the coal m nes because of the devel opnent of I arger
equi pment, bigger long wall panels. In this report, you
only see pictures, as ny brother here beside ne will show
you all pictures, of dust filters that mners today are
wearing, and | want it to be noted that this |Iong wall under
the current standards is in conpliance. The pictures he'l
show you on one hand will be the pictures of what they're
wearing, and the other one will be a single one that is
unused.

The Exanple A that he's showing you is a picture
of a dust filter that was worn by a |long wall hel per
downwi nd of the shear after making only one pass with the
shear. Picture 2 is a filter that had been worn by two
mners on the long wall. The top filter is the |Iong wall
hel per that was working on the tailgate end of the | ong wall
after three passes. The bottomfilter is a long wall hel per
that was working no the headgate of the long wall after
three passes. As you can see, there's a dramatic difference
in the two.

Exanple Cis a picture of two dust filters that

was worn by a mner on the long wall. Both dust filters is
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a long wall hel per that was working on the tailgate end of
the shear and had changed them out in between shifts,

hal fway through the shift at his lunch break. Both of them
was after three passes.

Exanple Dis two filters that was worn by a m ner
on a long wall. Both dust filters was a |ong wall hel per
that was working on the tailgate end of the shear and had
changed the filter out again during md shift. Both of
these filters is after three passes, which the majority of
our long walls average about five to six passes.

Exanple Eis two dust filters that was worn by
mners on the long wall. Again, both filters, these two
filters, are shear operators that had changed it out at the
end at his lunch break after naking the top filter was three
passes. The bottomfilter was after two passes.

Exanple F is a picture of three dust filters that
was worn by three long wall hel pers on the sanme day and
shift. The top filter is the headgate | ong wall hel per.
The mddle filter is the md long wall helper. The bottom
filter is the tailgate long wall hel per. Again, | would
like to reiterate these are long walls that is under the
current standard plan or in conpliance. Excuse ne. The

exanpl es that have been shown shows the | arge anmount of
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float coal dust that is distributed into the atnosphere
during a normal work shift.

By increasing the standard of the long wall to
four mlligrams, is MSHA creating at atnosphere so filled
with float coal dust that it creates a disability hazard for
mners to performtheir work? As you recall, the advisory
commttee asked to | ower the standard, not increase it.
They al so asked for nore frequent sanpling.

| think before these new rules should go into
effect there are three questions that | would like to be
answered. One, how nuch float coal dust would have to be
distributed into the atnosphere in order to obtain a two
mlligramor a four mlligramrespirable dust sanple? As we
all know, respirable dust is the snmall particles that cones
fromthe float coal dust in the air.

The second question is by MSHA all ow ng the dust
standard to be increased to four mlligranms, are they
creating a greater danger for dust explosions? Three, is
MSHA is creating a visibility hazard by allow ng the fl oat
coal dust in the atnobsphere to be increased?

MSHA i nsists that the recomendati ons of the new
proposed dust rules would fix the troubl ed dust sanpling

program | would have to say in this hearing to the
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proposed dust rules they will becone known nati onw de not as
the rules that protect the mners and do away w th bl ack

| ung, but will become known as the rules that possibly have
caused a great deal of m ne explosions and deaths in the
coal fields.

Shoul d these new rul es have been in effect when
the nethane ignition occurred in Wllow Creek Mnes in
Price, Uah, here recently, not only, unfortunately, would
two m ners have been killed, but also it could have created
a maj or dust explosion which could have killed everyone that
was working on that ow shift.

Again, | send this nmessage frommnmy nenbers for
MSHA to go back to the drawi ng board and foll ow t he advi sory
committee's recommendati on and protect the coal mner's
rights.

Thank you.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR, NI CHOLS: Randy, do you want to submt those
folders for the record?

MR, CLEMENTS:. | can give you a copy of the --

MR. NICHOLS: A copy of them | nean.

MR, CLEMENTS:. -- whol e thing.
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MR NCHOLS: 1'Il say it once nore, and | won't
keep com ng back to it. W're not raising the dust |evels
to four mlligrans on the long wall. Four mlligrans is the
protection factor for that airstream hel net that we can see
here in the audi ence.

The manufacturer of that hel met recommends a
correction factor of 25, which would be two tines. That
woul d be 50. What we've said is no, that based on the
studi es we've got four would be a nore appropriate nunber,
but it does not nean that people are going to automatically
be able to go in and for this area doww nd of the shear
operator and say | can have a four m|lligram standard.

What it neans is that if it can't be engi neered
down to two then sonewhere between two and four it wll be
protective of the mner. | think that's about as clear as |
can make it unless the panel wants to add sonething to that.
You may not agree with that, but that's the -- you may not
agree with the idea of allow ng the airstream hel net, but
that is what the rule is talking about. [It's not talking
about automatically raising the standard to four mlligrans.

MR, SCHELL: The only other clarification I'd Iike
to make is if -- abigif. |If a determ nation was nade that

engi neering controls wouldn't control downw nd of the shear
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operator, the high risk occupati on would becone the 044, the
shear operator. The environnment that the shear operator has
to conply with, the two mlligramstandard, is only those
peopl e that would go downw nd of the shear operator, when
they were down there, that would be required to wear a PAPR
or to use adm nistrative controls.

Remenber, if we're using admnistrative controls
no one woul d be overexposed because they'd still have to
limt their exposure, so it's admnistrative control and
PAPRs, but again only if you can't control the environnent
downwi nd of the shear operator and using adm nistrative
controls. W' re not substituting adm nistrative controls
for the PAPR

MR, NI CHOLS: COkay. The next presenter wll be
Rick G over, UWA

MR, GLOVER Thank you, Marvin. M nane is Rick
Gover, GL-OV-EFR | work for the United M ne Wrkers.
|'"ve been in the industry approximately 30 years. | spent
13 years actually underground, and the other 17 years |I've
pretty well represented the mners in southern West Virginia
and al so throughout the country.

You know, this is probably one of the nobst conpl ex

proposed rules in the history that |I've been follow ng

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

114

health and safety and the tines that | cane and had the
opportunity to speak before you all. | have | earned nore
today than | did know about the rule before | wal ked in
her e.

| think we need to ask oursel ves, because it's
been tal ked about, why are there so nmuch di screpancy between
the federal advisory commttee, and | would assune that this
group had a lot of inpact on witing these proposed rules.
| would assunme that. |If not, correct me on that. |Is that
pretty well accurate?

M5. KUEMPEL: | would like to add one
clarification, the clarification that NIOSH is on the single
shift sanple rule. The second one dealing with the dust
ventilation is MSHA, just for clarification.

MR. GLOVER: Yes. Yes. | understood that, but
the point I"'mgoing to make, and | think it's the reason why
we keep referring to the advisory report and because for one
we believe that will protect our mners nmuch nore than this
proposed rule, and the reason is, and | think it was a fair
question. | don't think it was what | wll say is slighted
agai nst any individual sitting on this panel.

| was invol ved whenever they travel ed the coa

fields. They went, and they seen firsthand the dust

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

115

conditions. They were in prep plants. They were in surface
m nes. They were underground. They talked to mners. They
seen the coal dust on the mners faces so that | think it
has nore of a bearing, and I'mnot slighting anyone on this
panel, and | hope not to offend anyone. |If | do, so be it,
but 1"'mtrying to say that we all do not realize sonetines

how severe or how effective sonmething is unless you go do it

your sel f.

| nmean, it's easy just today. W're sitting in a
room here breathing pretty good air, | would assune. Al
i ndication. | feel confortable in here, but currently right

today we have people that is in the mnes mning coal and
the dust, and they're breathing dust.

It's kind of |ike when you live in Washi ngton,
D.C., and | won't slight you people. You live in Arlington
probably. W' ve got people in our office, and |I' m not
slighting our office, that forget the reality in coa
fields, but when you live there and you see the econom c
| npact, you see mners having to do things that they never
dreaned they' d have to do, and |' m speaki ng of breathing
dust. [It's called econom c pressures.

They | ook toward this agency, which under the Act

guar ant ees the nost precious resource is the coal mner.
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Sonetines we get into economcs and don't want to put a
burden on a coal conpany, but whenever, you know, you open
the Act or the first page of the Act we tal k about that nost
preci ous resource.

Now, since m ning of coal has begun we have had
coal mners dying fromblack lung. | think we all can agree
with that. | think we took a giant step in 1969. That's
basically when | cane into this industry, and | don't want
to take too |long and take too nuch of your tinme because | do
know there's been a | ot said here today, but | think it's
| mportant.

I"'mgoing to refer back to nmy chil dhood because |
grew up in a coal canp. |[|'ll never forget the first victim
of coal dust, and | was approximately ten years old. The
i ndi vidual's nane was M. Gerald, and he lived right up on
the hill fromwhere I was raised. He passed away, which at
that tine they called it silicosis. Now, |'Il never forget
ny father saying he died fromsilicosis. It wasn't black
lung. | can renmenber this because his wife run down to our
home, and actually ny dad rode up there, and ne as a kid
followed himup there. 1In all honesty, it was the first
dead body | ever seen, so it had a big inpact on ne.

Anyway, the anbul ance cane. They took M. GCerald
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away. |t nmade nme wonder, you know, what is silicosis. 1'd
see ny dad comng honme with a dirty face, seen ny
grandfather later in years die fromblack lung. 1t's a slow
deat h.

The point I"'mmeking is it was there, it's for
real, and | also believe it's there today. |'d say
sincerely to everyone on this panel | think if we don't
believe that and the four mlligramor two mlligram
standard, and I'mgoing to throw sone other things out that
| think you should consider.

Really I think you should go back and revi ew t hat
advi sory report and focus on what these individuals have to
say here today because one of the reasons | don't want to
take too nmuch tinme, which it's probably going to take nore
than | want to, is they're going to tell you sonme of the
hands on things that they do on a daily basis and the
conditions of work, and | don't want to take any tine away
fromthose individuals.

Goi ng back, | cone into the mne in 1970, and |
seen the dirty faces, seen the dust, sucked the dust, seen
ny father die fromblack lung. The federal governnent said
he didn't have it. Wen he passed away in 1997, ny nother

had al ready passed away. No dependents, but he asked ne,
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because he was al ways deni ed black lung, to have a bi opsy of
his lungs. He knew he had black lung. He couldn't breathe.
The x-rays, the blood gas at the hospital, all the things
that they run himaround said he didn't have it.

| did that. It was tough. | got the report.
Sure enough, he had black lung. Severe stages of bl ack
lung. As Bolts referred to about the x-rays, Bolts WIllis,
about whenever you all cane around and | guess a | ot of
peopl e satisfied. Overall, you know, you didn't see on the
Xx-rays near the anount of black [ung they thought could be
out there. | only nake that point because the x-rays, the
bl ood gases and everything is not telling the true story.

So, what do we have to do? W have to eradicate
the dust. W' ve got an obligation to do that. It's the
right thing to do. At whatever expense it takes this
I ndustry, this industry owes mners an environnent that
we're in today. This industry owes that to our mners day
in and day out, and that's even if we tal k about diesel, we
tal k about dust, whatever the issue is. W deserve good air
and good water. It's sonething the Lord give us, and we
deserve it. It's sonething that our bodies has to have.

But, let's tal k about black lung for just a

second. W cone up with regulations. Generally they're cut
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and dried. |If you touch a trolley wire here, you know, we
put barbs on it. If you touch it, it's going to bite you.
You know it's there. You know how to protect yourself.

Bl ack lung creeps up on you day after day after
day, and we all know this. [|'mjust kind of going through
sonmething to share with you. Then it bites you all at once.
Then the first thing you know, as Daryl tal ked about, we see
our friends dying off. W find out they have bl ack | ung.

W have cane a |long ways, and | give MSHA a | ot of
credit. | give Congress a lot of credit in 1969. A lot of
peopl e suffered for that in 1977 when we upgraded, but we
cannot, the point |I'mnmaking, go back to a greater standard
t han we have

Now, | can nmake sone recommendations, and | fully
support what the Federal Advisory Board did, the commttee.
They worked hard at it. They seen firsthand, but let's talk
about the buffer zone. You talked just a little bit about
the inportance of two mlligrans, and we'll kick it up there
tol think it's 2.33 or sonething like that as a buffer zone
for the valley part. You better do that or we all -- if any
thing passes their going to take it to court and tear it all
to pieces. It's human nature. |If | was a coal operator |

m ght be doing the sane thing. | wouldn't say if | would or
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| wouldn't. | haven't been in that predi canent and don't
pl an on being in that predicanent.

The point is let's do this. On your continuous
m ner sections, | know w thout a doubt that we can neet a
one point standard mlligram One point in the continuous
m ner section. No doubt in my mnd. W've got scrubbers.
We've got air. W can do it. It's proven

Let's tal k about long walls for a second. W're
tal ki ng about bunping themup to four. |1'm convinced --
well, | know you're shaking your head, Marvin. |'mjust
going to the extrenme end. Under certain circunstances. Let

me put it like that so you won't shake your head there on

me.

MR, N CHOLS: Small.

MR GLOVER Small, yes. Ckay. Let's go even
wth the small. Let's do away with that small. Let's go

wth the two point mlligramstandard on |long wall and give
it alittle buffer zone, the sane as you would on a one on a
conti nuous m ner section.

If you ever go to these airstream hel nets, you've
done away with any kind of engineering controls that wll
ever be considered. The bottomline is long walls wll neet

a two point standard. |If the guys want to wear an airstream
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hel net, that's fine, but as this guy has sit here all day,
and I'd say it was pretty unconfortable. He's going to talk
about that, and I'mnot going to get into it because he's
going to tell you what the doggone -- being unconfortable
all day in that thing.

But say if you do. W can neet, | know, a two
poi nt standard on long walls. If you ever go to this, it's
going to be exactly on the hearing protection. Now, think
about it. I'mgoing to take a guess here. 1In 1978, we had
a Joy mner that had a scrubber on it. They disconnected
that scrubber. | never did know why other than the boss
come up there and said hey, this thing was sucking air in
and spraying it dowmm. This was the greatest thing |I'd seen
since |'d been in a coal mne

| kept thinking and thinking, and it went for
years. They never would say. It wasn't required. Well,
then | conme to find out a year or so later it was because of
the noise. W've got to try to get the noise down. The
scrubber is making too nuch noi se.

Now, over the years we've over cone that. W' ve
got scrubbers, the greatest thing that's happened to take
care of dust on continuous mners, but do you know how we

got the scrubbers? It wasn't because coal operators cared
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about ny lungs or coal mners' lungs or anybody in here. It
was because of extended cuts. That's the only reason that
they put scrubbers on. That's the only reason. The sad
part is the production dom nated the protection for the
mners on the Hill, and that's a fact. Sone can di sagree,
but that's how Rick G over feels because |'ve seen it.
That's how this industry operates.

We do have sone good conpanies out there. W have
our share of bad conpanies. Currently right today we' ve got
dust fraud out there. Currently right today we have m ners
dying, and currently right today we have investigations
going on with MSHA about dust.

Now, | want to just talk a little bit about the
effective plans, and then I'mgoing to wap this thing up
because there's a |l ot of people, and if we all keep talking
along tine a |ot of people aren't going to get it.

|"ve got sonme questions. Effective plans. | was
| ooki ng at your overview here this norning, and as you go
back, and | hope you conme back with a better proposed rule,
and | would really appreciate when you do that it's not 700
pages and it's pretty sinplified, but go through the coal
fields and do sone briefing and educate us and then |let us

make sonme comments.
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W may be able to help you a | ot better because |
haven't studi ed near as hard as Tom Wl son and a | ot of
ot her people, and | haven't |ooked at that. | don't
consi der nyself a dumry, but I'mfar fromthe highly
intelligent person, but I'll put my commobn sense up agai nst
any individual that ever wal ked around here, and practical
mning is right up in there.

But effective plans. Let's just talk about that a
mnute. This is kind of like I"mtrying to -- of what
you're all wanting to do. You're going to cone up with an
effective plan that's going to neet a certain anmount of
mlligrams, require the conpanies to go back, right? You're
going to have mners not participating in developing this
plan. |Is that true?

MR, SCHELL: No.

MR, GLOVER: They will be involved in the -- |I'm
wanting you to help ne here because | want to educate --

MR, SCHELL: Yes.

MR, GLOVER -- the people nyself, too.

MR, SCHELL: Yes. Rick, it's a ventilation plan.

MR G.OVER  Yes?

MR, SCHELL: There's a requirenent that that be

shared with the m ners.
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MR GLOVER Yes, | knowit's going to be shared.

MR, SCHELL: |It's the sane process that we go
t hrough now to get an approved ventil ation dust control
plan. W weren't proposing to change that.

MR, GLOVER. Ckay. Now, we've got this effective
plan in place. W've had mner participation is what you're
saying to get this effective plan, and we have run our dust
surveys, and we have net all the criteria that you all got
| ined up, which is pretty conplex, which is this going to be
regulation, or is this going to be policy?

MR, SCHELL: It would be part of the ventilation
plan, so it would be you can cite it.

MR, GLOVER. Ckay. Now let's go to the next one,
conpliance with the plan. Now, whenever you cone wth
conpliance is that going to be your binonthlies to see that
your conpliance --

MR, SCHELL: No. Wat we're saying, Rick, is a
couple things. Once that plan is approved, we've got the
requi rement now that before every production shift the m ne
operator has to check to see that those controls are in
pl ace and operati ng.

MR GLOVER Right. That's the point that | was

hopi ng woul d conme out --
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MR, SCHELL: Yes.

MR. GLOVER  -- because that was going to be ny
next question.

We've got a plan. MSHA is not going to be around
for two nonths give or take a week or whatever. | nean,
we' ve | earned about, you know, that they're going to know
they're comng. Wll, let's say that every inspector in
MSHA is honest, and |I know a heck of a |lot of good ones, but
the point | think sone of themwas naking is how the conpany
knows that today is dust day. Let's nmake sure we' ve got
everything rolling. They' ve got signals.

MR. NICHOLS: Yes, but --

MR, GLOVER Let ne just finish here, Marvin, and
then you can ask ne all the questions you want to.

MR NCHOLS: Al right. Go ahead.

MR GLOVER |'mgoing to nake sone points, and
think it's inportant for everybody to understand. W've got
our conpliance. W're dependent on these dust perineters,
curtains, whatever will outline this plan.

|"d assune that the FAR section -- forenen,
whoever, is going to nmake sure those curtains are there and
the workers and everything like that for these two nonths,

you know. Sone of the inspectors wll cone and nake a
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regul ar inspection where the curtains are up, take an air
reading here and there. AmI| getting pretty cl ose?

MR, NICHOLS: Yes. | nean, in these underground
m nes of any size | dare say, especially the JimWalter's
mne and mnes like that, we've got nore than one or two
I nspectors in the mne.

MR. GLOVER. Do you know how may | arge m nes we
have in southern Wester Virginia?

MR, NICHOLS: | know you have a snal |l er nunber
than you used to have, but | don't know.

MR. GLOVER W have a whole |ot smaller.

MR N CHOLS: Yes.

MR, GLOVER |'mnot tal king about our service
mnes. W' re probably tal king about sonewhere around ten,
and we've probably got about 300 small m nes, 250, give or
t ake.

MR N CHOLS: Yes.

MR, GLOVER But anyway, |'m speaking of southern
West Virginia.

So we will depend once again for the conpanies for
two nonths to take care and nake sure this effective plan
stays in place. W've got the fox guarding the chicken

house basically. The only trouble you're doing with it is
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you took all the responsibility and all of the burden off
the operator, and the operator should be tickled to death.
They don't have to worry about fraud. They just only have
to, as has been nentioned earlier, every couple of nonths
make sure |I'mright.

MR, SCHELL: | guess, Rick, and |I'm not being
argunentative about it.

MR, GLOVER: This is being extreme, and |' mj ust
| ayi ng out the extrenes.

MR, SCHELL: What we're having trouble
understanding is, and rightfully so, you' ve tal ked about how
I neffective operator sanpling is.

MR. GLOVER | haven't finished.

MR, SCHELL: GCkay. I'msorry. Il'msorry.

MR GLOVER Yes. Now, |I'mgoing to give you an
I dea on that. You've got MSHA going to cone every two
nonths. It wll depend on the conpanies and the | aborers,
even the ones that has problens every day. W have good
m nes. W have bad mnes. As | nentioned earlier, we have
econom c pressures on mners. They're doing things they
never dreaned they'd have to do.

But, I"'mgoing to tell you a solution to this.

Monitoring the plan's effectiveness. MSHA cones bi nonthly.
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Wiy not require to get the conpany to do the sanples and do
them nore often to neet the criteria? Can there still be
fraud? You better believe it, but at least if you're

| owering the dust standard you nake themtake it whether
It's once a week on the whole crew or you have designated
oper at ors.

There's got to be a solution. It keeps the
responsibility, the burden, on the operator rather than just
that every six nonths -- | nean every two nonths -- making
sure I'min conpliance. He's got to do it nore often is the
point I've trying to nmake. You can never take that
responsibility off of the operator.

Now, that nmay not nake sense, but the direction
we're headed -- now, if you're going to be there every day
or once a week and test the whole crew, I'd say hey, NSHA,
which | think that's what should happen. | believe in
conti nuous dust nonitoring. |If you can't conme up with the
technol ogy, which | do believe is available fromwhat's been
told to nme, that's the direction you shoul d head.

That is the only way you'll ever know what m ners
are actually breathing. Sanple themevery day. They say
boy, that gets expensive. It don't nmatter how expensive it

Is when it cones to people's health. Let themsend themto
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you. If it's fraudulent, it wll gradually cone out, but
you' re hol ding the operator responsible, and you' re not just
saying you're no |onger responsible for the conditions that
your mners are working in but for every two nonths, and
that's how | see this thing shaping up

If we end up with policy, it will not be every six

nonths, or it will not be every nonth or every three weeks.

| don't know. Policy is no good, you know. | don't think
we deserve policy. | think we should put it in black and
white so the operators understand it, | understand it, the

m ner understands what they have, and we don't have to worry
about it.

The only point I'"'mtrying to make, and |'m not
trying to be derogatory, but every two nonths that you al
conme around takes a heck of a burden off this industry.

They ought to be tickled to death. [If you still make them
do their -- | don't care if it's every day. M ners deserve
it. We're mning nore coal with | ess m ners.

We shoul d have nore inspectors as many mnes as is
bei ng shut down. You shoul d have adequate work force out
there. You all know that nore than | do, but you should. I
nean, | traveled to D.C. in the mddle of the night to try

to help you get your budget several tines. |It's been cut
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very m ni mal

But anyway, that's an idea, and | throw that out.
Whether it's right or wong or indifferent, and I want to
poi nt out for sure the reason why we are so supportive of
the advisory conmttee because they was there, and they seen
it firsthand. Not slighting any individual here, but if you
haven't been involved you should get involved. | know you
are highly intelligent people. | don't want to take
anything away fromyou when it cones to health, but there's
a whole lot of difference fromwhat you read in a book and
what actually goes on when you get to doing it inside a coa
m ne.

The other point | wanted to nake about effective
pl ans. W have an effective plan, and you will cone back in
two nonths. What if in that two nonths you hit rock? The
quartz goes up.

MR, NI CHOLS: But keep in mind the binonthly
sanpling is m nimumrequirenents.

MR. GLOVER | understand that.

MR NCHOLS: |If the district managers chooses to
sanpl e every nonth he can do that, | nean, for conditions
that -- a poor history of conpliance or different

conditions, mning in rock. W've never been shy about

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

131

doing things in addition to the m ni mrum

MR. GLOVER: | understand that, Marvin, but the
point I"'mmaking or I'mtrying to nake is two nonths is way
too long if we're serious about eradicating black lung in
the coal m nes because conditions change every day. Every
day in a mne conditions change. W get in the bottom W
get in the top. W get in mddle bands. Seans drop. Seans
I ncrease. Sonetinmes we've got to take extra because of the
rolls. W've got to take extra top

I"mjust saying if we are serious about
eradi cating black lung in the coal mnes, we've got to
reduce those standards. |Is it feasible? You better believe
It is. Go back and do your research on continuous m ning
sections. You can reach the one mlligram standard.

| just wanted to say this earlier, and | know
we're ready to eat. |If we ever go to accepting airstream
hel nets, we'll be exactly, exactly |like our hearing
protection.

Since MSHA, and relating back to that scrubber
about that noise and they disconnected it | was telling you
in the late 1970s, you know, to neet. They used to have us
putting rubber under the shields continuously working on

trying to get the noise |l evel dowmn. MSHA cones al ong and
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comes out with a policy that the hearing protection is the
route to go.

There was never -- very mnimal. For one thing,
there's no an incentive. The second thing is there's not a
mandate. There was no engi neering controls devel oped or
very mnimal -- they had no incentive to do it -- whenever
we started accepting hearing protection in |ieu of
engi neering controls.

If we start here with this and we open that door,
it will cone to your mner sections. It will conme to your
outby areas, and it will cone everywhere else in the coa
mnes. You mght as well put themin a space suit and wal k
t hem ar ound.

MR NCHOLS: It won't happen. | nean, it --

MR GOVER It will, Mrvin.

MR NICHOLS: No. |It's already been tried. Wen
| go out in Al abama, out west, | see a lot of mners wearing
airstream hel nets that they choose to wear on their own.

W have been asked over and over by m ne operators
to consi der those engineering controls, which we've never
done, and we never will except for this one small area we're
tal ki ng about wor ki ng downwi nd of the shear operator because

we think as much as people say that they continued
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conpl i ance day after day after day, there are sone m nes
where you don't have conpliance with the two mlligram
st andard wor ki ng downw nd.

Now, is it better to keep arguing and say we have
got it, or does it nake sense to adopt sone additi onal
protection for the mner? That's all we're saying. | can't
tell you how many tines |I've been asked to consider the
airstream hel met in other sections of the mne as an
engi neering control. W've never done that.

MR. GLOVER You're like | am Marvin. One of
these days I'mnot going to be here and you're not going to
be here. There will be sonebody el se here.

MR NCHOLS: It isn't nme. 1It's been the agency's
position --

MR GLOVER  Yes.

MR NCHOLS: -- that it is not an engi neering
control .

MR, GLOVER Ckay. Anyway, you know, that's a

point that I want to nake because |I think, you know, that we

can very easily get into that posture. It may not be in
your heart to do that. It nmay not be in anyone's in this
room

MR NICHOLS: |'ve been with the agency al nost 30
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years, and --

MR GLOVER  Yes.

MR NCHOLS: -- it's been that position from day
one.

MR, GLOVER. The only thing is you're going to
retire one of these days.

MR NICHOLS: One of these days | wll.

MR GLOVER I'Ill just go ahead and cl ose here
because |'ve tal ked | ong enough, and I do want to thank each
and every one of you.

| hope I don't offend anyone here because | know
you're highly intelligent people, but I do know that you' ve
got to look at the mners' environnment. You' ve got to |live
it. You ve got to know what it is to really understand why
this is so critical and why we believe so hard init. It's
|l ong past tinme to eradicate black lung in the coal m nes.
We have continuous nonitoring available, and if we don't
they should be sanpling every day as far as |'m concer ned.

MSHA shoul d follow up with theirs |ike your plans
are, but don't never take the responsibility of the
operators off of themto where they put that responsibility
entirely onto you unless you're going to do it every day

Wi th continuous nonitoring and be there.
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Now, that's Rick G over's position. | encourage
you to go back and review once again the advisory report and
| ook at why they felt like that. Wuoever called the shots
that this docunent was good or bad, you know, in you all's
agency | don't know, but | do know that |'ve heard Davitt
McAteer, and | can't give you a date, even said the only way
we'll ever eradicate black lung is to get it down to at

| east one mlligram W can do that.

| don't know about long walls. | think we can in
our area, but I can't speak in Al abama. In our areas, we
can do that. |If you want to increase the buffer zone, put

it down to one mlligramand |like 1.25 so when we go to
Court you can hold the operators.

What | say cones fromny heart. | would just say
i n closing, you know, I want to take the opportunity to
thank you for the tine that you' ve given us because |'ve
been before you up here, and naybe it's the right thing to
do. You give soneone five mnutes. You don't get to say a
whole lot in five mnutes, but you all have been kind in
letting us lay out all of our positions.

But, renenber just what your objective is,
what ever the final product conmes out, and that is | hope to

eradi cate black lung. W've got a gol den opportunity.
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| nprove the working conditions, as referred to earlier,
our nost val uabl e resource, which is our coal m ners.

| thank you very nmuch. Any questions? 1'l|
glad to try to answer them

MR, NICHOLS: | think your comrent about doing

some up front briefing on these future rules is a good one;

that we go out and try to do sonme wth education
MR GLOVER: Al right. Thank you.
MR. NI CHOLS: Thank you, Rick.
(Appl ause.)
MR, NI CHOLS: COkay. Let's break until 1:15.
Larry Tolliver will be the first presenter after |unch.
(Whereupon, at 12:15 p.m the hearing in the
above-entitled matter was recessed, to reconvene at
1:15 p.m this same day, Thursday, August 10, 2000.)
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AETERNOON SESSILON
1:15 p. m

MR. NICHOLS: Go ahead.

MR TOLLIVER Al right. M nane is Larry
Tolliver, L-AARRY, T-OL-L-1-V-E-R, United M ne Wrkers.
|"ve been a mner for 26 years. |'mchairman of our safety
committee at Local 1713. | work for U S. Steel Mning.

| have just a few conmments to nake. Most of the
peopl e have tal ked about a lot of things I was going to talk
about, but the one thing that still concerns ne, and | know
you all have said that the four mlligrans is not going to
be an issue technically, but the way | see that is we have
two milligrans now W're wanting to raise it to four
mlligrams in you all's reconmendati ons here and then go for
an airstream hel net.

We used airstreans years ago at U. S. Steel. That
was an option that people used. The people at our operation
-- we don't have a shear. W have the only plowin the
United States, and that's what we use. Airstream hel net
stuff, as you can see the gentleman back there wearing it
all day. Like we was talking at |lunch, what really would
have been interesting is if one of you all wore one of that

all day long here sitting and all the get-up you had to
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wear .

Air flow at our m nes, probably the highest coal
we have is probably 60 inches. Wen you put your shields
and stuff in there and you have to get underneath and craw ,
you' re tal king probably anywhere from about 38 inches up to
probably about 52 inches of clearance underneath that. |If
you try to wear sonething like that and try to see where
you're going and try to protect yourself with that, it
becones nore of a hazard than what is the benefit to you

Wiere | see going with this airstream hel net issue
I's that once a coal operator is allowed to use that to cone
I n conpliance, then he has nmet his criteria as far as his
conpany to get hinself in conpliance by MSHA standards, but
now | know how mners are. They get frustrated because they
can't get around. They can't see. They can't breathe
through them \What I'mafraid will happen is the mners
W ll just disregard them They'Il quit using them

But now, when MSHA cones in and tries to cite the
conpany, the conpany, all they're going to do is say now
wait a mnute. W're neeting our criteria. W have given
t hese enpl oyees these helnets and everything to wear. W
can't force themto wear them The people are going to be

j eopardi zi ng thensel ves because, like | said, it's
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I nconveni ent and in sone instances dangerous for themto
wear stuff like that trying to work on that jack |ines.
Bel i eve you nme, you do have dust in the jack lines.

Down at U S. Steel we keep our dust pretty nuch
under control, but we're a big operation. W have 400 and
some uni on people that works there, not counting the
sal ari ed people. W have a safety conmttee and, as you was
tal ki ng about federal inspectors, we have two resident
I nspectors assigned to our mnes who are there al nost every
day. W have one state inspector. Through them and through
the coomittees and through the UMM itself, we pretty nuch
enforce U.S. Steel, and so does any ot her big conpany get
enforced and apply the standards.

What really worries ne is these small operators
where an inspector, if it's one section mnes he can
probably conplete his inspection probably within one week to
a week and a half. You see that inspector no nore until the
next quarter. Then who is going to nake these small m nes
adhere to the dust regs if we can't do it now? How are we
going to nake them adhere to themin the future if we even
I ncrease this stuff?

| hear obscure stories now frominspectors that go

to these other mnes that is absolutely unreal. The state
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I nspector tells ne. He says | go on the property. They
notify them underground I"mcomng in. He said | get to the
section, and a brand new line curtain is hanging on that
section. He says it's never been used before. He says
there's nothing | can do about it. He said | can't issue no
citation because, he said, they're conplying with the |aw,
but he says | know as quick a | |eave that property that

| i ne curtain comes down.

| see enpl oyees that does not bathe at the work
site. | see themfromother mnes. The majority of them
are non-union mnes. Folks, I'mgoing to tell you. You
need to see what they |l ook like. The coal dust that is
enbedded into their faces, their clothes. Wen you can see
that, you know they're not adhering to the ventilation
pol i ci es.

They don't have any say so of what they do,
because they know if they conplain these operators are going
to tell themthere's the street. They have no recourse.
They don't have a union. They don't have safety officials
to back themup, and they know if they go to the federal
agenci es or the state agencies and they are found out about,
they're going to get fired.

Sonme way, sonehow, they're going to get rid of
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them and that's what really worries ne, like |I said, is
smal | operations and even the non-uni on operations out here.
It worries nme that people are going to be jeopardi zed and
killed.

When we start raising and giving operators a
hi gher dust |evel for Part 90 mners and even for long walls
when we say we can raise it to four mlligrans, that's
giving them a very bad di sadvantage to the working nen, the
men that work in these m nes.

| think we need to | ower the dust |evels, just
li ke Rick Gover was tal king about. W need to | ook at
getting one mlligramon mner sections. W need to try to
bring everything we can down instead of raising themup and
giving them a nore di sadvant age agai nst the workers because
"Il tell you. These conpanies, and you all knowit. These
conpanies will junp on this stuff if they can. They'll junp
on this any tine they can get a chance to better thensel ves.
These coal conpanies will. You all knowit as good as | do.

|"ve talked to forenmen at U. S. Steel that have
come from non-union mnes. W have several of themthat has
wor ked at several different operations, and I'll tell you
ri ght now sonme of the horror stories they tell ne and talk

about. It's unreal how they mne coal. Wen you get on the
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sections, you have super sections. You have two mners on a
section, and you run both mners at one tinme and m ne coal.
Fol ks, you're not having no kind of dust control. You're
endangeri ng everybody's lives in that m ne, and nost of

t hose m nes are non-union.

When they're already doing that now, we can't
afford to give thema different kind of advantage that the
| aw says they can do |egally because they're doing it
illegally now W need to crack down on the dust controls
and nmake them enforce themand get tighter with themis what
we need to do.

That's all | have.

MR. NI CHOLS: Ckay. Thanks, Larry.

(Appl ause.)

MR. NI CHOLS: The next presenter will be Danny
Spar ks, UWMMA.

MR, SPARKS: Hi. M nane is Danny SparKks,
DA-NNY, SP-AARK-S. First of all, M. Mderator and
panel, 1'd like to thank you for the opportunity to speak.
As the old saying goes, I'mas nervous as a long tailed cat
in aroomfull of rocking chairs, so just bear with ne here.

Anyway, |'m president as Local Union 2232. |

represent 140 active mners and 300 plus laid off mners
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that's on the panel. I1'mpresently a nenber of the M ne
Heal th and Safety Advisory Board in Virginia, and |I'm here
to log testinony here this norning. | wote about ten pages
of notes, but as we go on maybe I'I|l refer to sone of them

On July 7 when | got up, you know, | was getting

ready for work. | go out and get the paper. | look at the
paper, and it says -- in the paper we got it says black |ung
has been elimnated fromthe mnes. | didn't get a chance

to get intoit, but as | go to work | get to thinking about
it and then get at work and talk to sone of the nen, and
some of them had seen the headline. They asked nme what it
meant .

My first thought was well, MSHA is going to take
over the sanpling program There will be no nore cheating,
no nore wetting down the track ways, no nore increasing your
water infusion in the coal. MSHA is going to take it over,
and we know what we've got.

Then the next comment was we're going to get a
full shift sanpling. |If you go in the mnes at 8:00 and
when you cone out at 6:00 or whatever, you're going to be
sanpled for the full anount of the tine you was there. M
next thought was well, at |east 90 percent of production,

maybe even 100 percent.
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Then ny last thought was at the | east we woul d be
one-half mlligramwould be the nmaxi nrum maybe even down to
one mlligram You can imagine ny surprise or whatever as |
got into these regs.

From what | can understand or got to reading them
first of all, if MSHA takes over the program the dust
sanpl i ng program and, you know, | know we've got sone
conpani es out there that does the sanpling honest and, you
know, you know they're concerned, but | was probably in
three different neetings with Davitt MAteer, and
testified before the advisory commttee on this very thing,
bl ack lung, and Davitt, and it keeps going over and over in
nmy mnd, but Davitt said that we're going to eradi cate bl ack
lung fromthe United States or fromthe m nes.

To be honest with you, after |ooking at these regs
"' mnot even sure we put a dent init. 1In alot of cases
beli eve we even hurt what we already had as the proposed
rules as witten goes in.

| work at Island Creek Coal Conpany that's run by
Consol Energy, and | ama long wall jack setter, the tail
jack setter. | know you spoke about the airstream hel nets
or we call them Darth Vader hel nets, but, anyway, you spoke

that this would just be a small nunber affected or a snal
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area. Well, you're |looking at one that would be affected if
it cones to that. |'ve tried wearing airstream hel nets.
They' re cunbersone. They're hot. They're sweaty. The
shi el ds sweat up. They're alnost inpossible to wear.

| know that you said going to the four mlligrans
woul d just be when everything else is exhausted, but the old
saying goes if you give theman inch they take a mle. |If
you open the door as this to be a way to cone in conpliance,
the airstream hel nets, and don't get nme wong. |If a nman
wants to wear themthat's fine, but if it's a way to conme in
conpl i ance then you' ve defeated the purpose.

In nmy opinion, what experience |'ve had with the
airstream hel nets, the only advantage | found to it is |ike

when you're setting jacks when the booster material, the

rock and stuff comes off the jack. It keeps it out of your
eyes and stuff. As far as respiratory, | didn't see
anyt hi ng.

On the full shift sanpling, our shift starts at
8:00. I'"mon day shift. W go in the mnes, and whet her
It's conpany sanpling or the inspector sanpling, when we go
in the mne you get on the man bus or portabus, whatever you
want to call it, and we advance to the long wall. W

usually arrive on the long wall at 8:30 or 20 mnutes to
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9:00. A lot of times the conpany gives us their dust punps
outside and a |lot of tinmes the inspectors do, but there have
been occasi on when they give themto you when you get on

st age.

You put the dust punp on, and you go down the jack
line. We run a 1,000 foot face. W're putting 180, 000 or
200, 000 cubic foot of air across the headgate to the face.

It is a gassy mne, and right now we're in conpliance on
dust. We haven't been out in the last while.

Getting back to the sanpling, you take this, and
the inspector or conpany, whoever is sanpling, and then at
3:00, 3:10, 3:15, they cone get the dust punps and they say
well, we've got to go. Here | amsetting jacks or in a | ot
of cases running the shear. |I'mthere until 4:45 or ten
mnutes to 5:00 exposed to this dust, so at the | east you
need a full shift. Let nme take the punp in with ne as | go
in, and then when | come out ten hours later I'll have the
punp with me and turn it in.

You know, it's not only the long wall that creates
dust or the section. | nean, you' ve got dust outby. Any
tinme you' re transporting coal, transferring it to different
belts you' ve got dust. Not only coal dust. You' ve got rock

dust. [It's different anmobunts. You' ve got sand dust if
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you' ve got track equi pnent, you know. It's not only in the
face area, so we need full shift sanpling fromthe tine you
| eave the portal until the tine you get back.

On the production levels, for the |ast 20 years
t he dust standards has been the easiest thing to cheat and
cheat legally if there is such a thing. Sixty percent
production at the current sanple or whatever, if you're
getting eight runs a shift and you're just required to get
60 percent. You run six runs, and then there's al ways
sonmet hi ng you have to do. Always before they do their belt
work on third shift or whatever, but it just so happens the
day their sanpling they had to take the belt structure out
that day. That's probably --.

It's too easy to cheat, and that's the reason |
was getting back to if MSHA took over. You know, |'m not
here accusi ng anybody of this falsifying or whatever, but
the day before sanpling day if you wet the track down
| eading to the long wall section and don't do it no other
than but the day before sanpling day, if you plan your
sanpl e days where your water infusion is at its greatest or
you're closer to a water infusion hole, if you make the rule
or the foreman on the long wall tells you that no one runs a

scoop outby today, if you need oil or whatever, you know,
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you hand pat it, but see, all these things they add up.

The dust that's accunul ating on the |ong wall
section, all the dust that's accunul ated outby that whol e
area is funnel ed across your long wall face, especially in
our area. W've got so nuch gas. You have to have the air,
you know, to dilute the gas.

So the sanpling, if you can reduce your sanple and
slowit down, but if you was at 100 percent of what your
sanpl e was | ast week, if you averaged 20 foot a day, today
when you cone to sanple you have to run 20 foot or you'll be
back tonorrow sanpling or the next day or whatever. You
need -- even 90 percent would be better than 60 percent.

| hear Ron say, and again | thank you for your
time. | knowit's a long day and you hear a | ot of
coments. You know, |I'mnot here pointing fingers or
browbeating no one, but I think if we had really got to what
the advisory commttee wanted | think that we would at | east
have a 90 percent production before it would counted a valid
sanpl e.

Ron made the comment when he was show ng the
slides about once, and this is the way | understood it.

Once they conme out of conpliance when you cone into the

sanpl e that they woul d be nmuch hi gher than average
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producti on.

See, that's not spelled out. It don't say you
come out of conpliance, and when we cone back to sanple or
conpl i ance sanple or whatever you'll run 100 percent of your
average. You know, they don't say that. For the life of
me, | don't see howin the world if we get 20 foot a day how
could you have a valid foot on 14 foot that day. | nean,
this is real nunbers, what people or mners is breathing
every day, so it at |east needs to be 90.

As far as the dust standards, the two mlligrans,
| thought nmaybe we was even going to go to one and a half or
maybe even one. | know Marvin tal ked about the airstream
hel nets, you know, and how, you know, you hear a |ot of
comrents how you doubl ed the standard to four, but | know in
some cases | know you were saying that it's just an area
where they can't conme in conpliance downw nd or in by your
tail drumon the shear, but in reality you had, though, that
standard fromtwo to four. Wiy didn't you just say it would
be two mlligranms or |ess?

You know, | don't know. Really I'"'mat a |oss of
words. |I'msad. | not only represent the union mners, but
as a nmenber of the Health and Safety Board of Virginia it is

best owed upon ne, and | don't take it lightly. | represent
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every man that goes underground in the coal mnes in
Vi rgini a.

At big m nes where you' ve got the union walk
arounds, you've got conpany safety reps, you know, things
for the nost part is done right. |If the standards was
better they'd be done a |lot better, but for the nost part.
You take these little, and pardon the expression. You take
these little dog holes, and it's not done that way. |
wor ked out six different coal mnes in Virginia, four of
t hem bei ng dog holes, and if you want to work there then you
eat the dust and you do that.

If MSHA, and | hate to be repetitive, but if MHA
woul d take over the dust programthen there wouldn't be no
getting your ducks in a row before sanple day. | nean truly
take over the program The single full shift sanpling that
you tal ked about, that's good, but |I can see drawbacks to
that. There's too many variables, and there's too many ways
to cheat the dust program before and even in these regs now.

Fromny first inpression reading them an
operator, if he's devious enough and he keeps com ng out of
conpliance, | envision himcomng up with sonme kind of plan,
dust control plan or whatever, where it takes al

responsibility off of him You know, |I'm doing what |'m
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supposed to do, and MSHA is saying well, you put airstream
hel nmets on your jack setter or your tail jack setter. Put
an airstream hel met on your tail shear operator to use. You
know, it's all right. W can go ahead and mne, but there's
better ways to m ne.

Rick said in closing several tines |I'mrem nded

MR. NICHOLS: He never cl osed.

MR. TOLLIVER  Yes, | know. I'mrem nded in
church when | was a young boy the preacher would say in
closing. | asked Dad. | said what does that nean? He said
it means he's going to tal k about 30 nore m nutes.

(Laughter.)

MR, TOLLIVER: But in closing, and | hate to be
repetitive. MSHA needs to take over the program W need
full shift sanpling fromthe tinme you enter the mnes until
the time you |l eave. We need the production |level at |east

90 percent, and we need the dust standards at two mlligrans

or even | ower. It can be achi eved.
If you've got any questions, |I'll try to answer
t hem If not, |I'm done.

MR, NI CHOLS: Thank you, Danny.
(Appl ause.)
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MR. NI CHOLS: Rickey Parker, UMM?

MR. PARKER. M nane is Rickey Parker,

RI1-CGK-E-Y, P-ARK-E-R and I'mchairman of the safety and
health commttee for UMM Local 2368. |'d like to thank the
panel for allowing ne to appear before you today.

Many changes in the MSHA proposals are difficult
to understand. The preanble, the proposed rule and existing
rule all need to be read carefully to fully understand them
As the old saying goes, the devil is in the details.

Si de by side conparisons of the current rule are
difficult since MSHA proposes significant structural
changes. MSHA reduced sone inportant protections and
substituted those legally enforceable protections with
agency policy. Some such changes are reflected only in
preanbl e, but not in the rule itself, and sone are
curtailed. Sone enforcenent and proposal actions would be
di scretionary.

MSHA publicity about the proposed rul e has
contributed to the m sunderstandi ngs. For exanple, sone
announced i nprovenents are sinply not to be found in the
proposed rule. The MSHA proposal s ignore the | ongstanding
demands by mners and the UMM on reforns needed to fix the

troubl ed dust sanpling program Despite MSHA' s assertions,
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the proposals disregard refornms sought in the lawsuit the
UMM filed January 13, 2000, this year.

The proposed rule also ignores the findings and
recommendati ons of the 1996 federal advisory commttee. The
Secretary of Labor established that commttee to gui de MSHA
I n devel opi ng proposed rules to reformthe dust sanpling
pr ogr am

Several MSHA proposals contradict its
recommendat i ons, undercutting protection for mners, and the
mners in UWA participated in the advisory conmttee
recommendat i ons which were ained at fixing the flawed
respirabl e coal m ne dust program and eradicating black |ung
and silicosis diseases.

We ought to wonder how MSHA veered off so far from
the path from adding the protection m ners have | ong sought
for and howits rule can be so contrary to the findings and
recommendat i ons of the advisory commttee. The proposal
makes one point clear to coal mners. Conpliance sanpling
I's not inportant. Thus, while the MSHA proposal s woul d add
single sanpling in plan verification requirenents, which
we're thankful for, they elimnate the conpliance standards
in Part 70 of CFR, including the standards the m ners coul d

point to and know what requirenents were.
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The proposed rule elimnates the entire conpliance
sanpling requirenents of Parts 70 and 90 with no repl acenent
rules for conpliance sanpling. Also, it dramatically
reduced an 83 percent reduction for frequency of shifts
sanpl es for respirable dust conpliance. Finally, section
conpl i ance sanpling would occur only six shifts a year and
outby areas one tine a year. Those are not guaranteed by
rul e or funding.

It also would increase the dust exposure |evels
above those contained in the Mne Act and current standards,
whereas the advisory conmttee recommendati ons were to | ower
the dust standard for respirable coal m ne dust.

The proposals would all ow m ne operators to double
the two mlligramstandard on long wall faces, while the
proposed rul e states that the exposure |evel would be 2.3,
and for Part 90 m ners outby and intake sanples to 1.26.
These were referenced in the preanble by a fornul a.

It also permts mne operators to repl ace
engi neering and environnental controls with the Recal
airstream hel mets or adm nistrative controls on long walls
I n which the 20 years of m ning experience that | have |'ve
never seen environnental or engineering controls exhausted

in a coal mne. 1've seen our long walls get out of
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conpl i ance, and by the grace of God that m ne operator cones
up with a plan, whether it be environnental or engineering
control, to sinplify and get the long wall face in
conpliance with the dust standards.

Vari ous uni que conditions of coal m ning,
obstructive views, difficulty conmuni cating, nmay conpel
mners to |lift the visors on their airstream helnets. The
actual fit or seal of this respirator helnet, to wear in
repeated work task notions in confined work spaces, raising
the visor and high velocities of air along the |ong wall
face may all significantly reduce the actual degree of
protection provided in the workpl ace.

Enf orcenent of the MSHA proposal is too fuzzy.

M ners may not know what to expect. The MSHA policy
addressing the sanpling process and i ntended enforcenent of
the plan verification and ot her standards appear to reduce
the policy and discretionary decision by MSHA or its

I nspectors, and that is not good for mners or the mne
operators, as a matter of fact.

Wth an Adm nistration that would be soft on
sanpling |levels, mner participation activities, approval of
I ncreasi ng coal mne dust |evels and other provisions could

| eave the mners in a hole. Wth already the m strust anong

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

157

the working coal mners of this country pertaining to
respirabl e dust sanpling practices and recommendati ons of
both NI OSH and the task group put together by the
governnent, along wth the proposed rules, you' re sending
that m strust deeper into the coal fields of this country.

Despite reports of an MSHA takeover of conpliance
sanpling, in the proposed rules we don't see that. There's
nothing in the proposed rules on conpliance sanpling
requi renments. To us, those were elimnated. Since it is
not a rule and funding has not been guaranteed, MSHA' s
current sanpling is not legally guaranteed and can be
reduced.

Despite references of increased m ner
representation and participation, there were none in the
proposed rule. For conpliance sanpling, there have been no
nore rights mners have had since 1997 or 1977 -- excuse ne
-- in MSHA's plans to recognize by policy mners
representatives rights to participate in announced NMSHA
visits to verify dust plans. The industry has al ready
chal | enged that, and absent a rule mners will not likely
get it.

The rul e again does call for single shift

sanpling, and we appreciate that. That has been supported
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by the mners and the UMM. That proposal has been altered
by MSHA policy and other proposed rules reducing the benefit
for mners. Full shift sanples would only be taken during
abat ement sanpl i ng.

Routi ne conpliance sanpling, which will be the
vast majority of sanmpling, will not be full shifts. They
wi Il be eight hour, 480 mnute sanples with sone flexibility
when they will be taken during the shift. This brings to
mnd what a full shift is today in the coal mning industry.
As many of ny fellow brothers here have nentioned, a coa
m ner routinely works nine to ten hour shifts produci ng coa
underground. Wy for dust sanpling purposes, may | ask, is
a coal mner only sanpled eight hours when there are up to
two nore hours in a working shift for hinf

The proposed rule contains a dust control plan
verification that is conplex. Although plan verification is
needed by all neans and we support that, as designed it is
too conplicated and nay be ripe for the operator to abuse,
and enforcenent is far too discretionary.

There are parts that truly need changes in the
proposed rules. There is no backup plan. The proposal
contains changes in the manner quartz is sanpled, and the

full effect of those changes are still being anal yzed, to be
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honest with you. The rules inplenenting those are contained
I n agency policy in the preanble.

The rul es establish procedures for admnistrative
controls for mne operators to rotate mners, activities to
reduce exposure and conply with the dust standards. Under
that schene, MSHA woul d not have operators under citation to
I npl enent engi neering controls, which would renove | egal
rights mners had to enforce engineering controls. ©NMSHA
policy on this discretion | acks teeth in enforcenent and
clarity.

Ladi es and gentl enmen, the federal advisory
committee was officially chartered under Section 101(a) and
102(c) of the Federal M ne Safety Act of 1977. The advisory
committee was conprised of two representatives each of
m ners and m ne managenent and five neutral representatives
who had no interest in the mning industry.

Two UMMA health and safety officials served on
this conmttee. Those representatives, as well as severa
m ners and black lung victins across the country testified
before the federal advisory panel, and they laid out reforns
needed to overhaul the federal respirable dust program

In the nonth of Septenber, 1995, NI OSH issued a

criteria docunment calling for reforns in the coal m ne dust
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program That docunent was forwarded by MSHA to the
advi sory commttee for consideration as they devel oped
recommendati ons to overhaul the coal m ne sanpling program
dust program

The federal advisory commttee sent its official
report detailing actions needed to reformthe coal m ne dust
programto the Secretary of Labor on Novenber 14, 1996.
Under this Section 101(a)(2) of the Mne Act, upon
subm ssion of recommendations fromthe advisory conmttee
presented, MSHA was obligated to publish a proposed rule for
reasons not doing so.

Foll ow ng years of delay, the UMM filed suit.
They filed suit against MSHA on January 13, 2000, to force
MSHA to issue regul ations on key reforns mners and the UMA
had sought for years and were recomended by the advisory
committee over three years earlier.

| am asked nunerous tines in the coal fields why
did MSHA turn their back on the coal mner, the UWM and
advisory commttee with their recommendati ons and force UMM
to file suit against MSHA, which is our friend? | hear
comrents that it seens that MSHA does not care how many
peopl e or how many coal mners contract pneunbconi 0Sis

because they were in no hurry to fix the failed dust
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sanpl i ng program

When |'m asked that question and | explain to them
that MSHA is our friend, they're our buddies, they help
protect us, and they read the proposed dust rules and they
ask nme well, does it look like it in the proposed dust
rules, it's hard to conme back wth a good answer for them

Ladi es and gentlenen, let's not kid oursel ves.
There actually isn't an MSHA takeover of the operator
controll ed respirable dust program |It's actually just flat
out elimnated. Wat the MSHA proposal is w pe out al
operator conpliance dust sanpling requirenments contained in
Part 70 of the regulations, and there are no repl acenent
regul ati ons.

The committee recomended that sanpling be
I ncreased, that the conpliance sanpling be carried out at a
nunber ed frequency, at |east the sanme | evel currently
requi red of operators in MSHA and that MSHA explore all
possi bl e neans to secure adequate resources w thout adverse
| npact to other agency resources and responsibilities and
that any resource constraints in MSHA be overcone by m ne
oper at or fundi ng.

Agai n, instead of increasing conpliance dust

sanpling in the coal mnes to protect mners, the proposed
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rule dramatically decreased the frequency of sanpling, an 83
percent reduction.

Fol l owi ng our review of the MSHA proposals by the
UMM heal th and safety commttee specialists, including the
heal th and safety and | egal departnents of the m ne and
health safety comm ttees, which we have a total of four
commttees at our local and we've all |ooked at it and it's
all been mnd boggling to us, needless to say, we have been
able to determ ne one thing for sure is that the proposed
rules are fatally flawed and not in the best interest of the
nation's mners and in need of nmjor changes.

Wil e the proposed rules do provide sone
| nprovenents for mners, they are overshadowed by changes
that woul d be adverse to miners and sone undercutting of the
M ne Act and health and safety standard protections. In the
years of hard work we have all done to reformthe respirable
dust program we were extrenely disappointed with sone
several areas of the MSHA proposals.

There is a loud call fromall coal mners fromthe
proud State of Al abama to recomrend MSHA to go back to the
drawi ng board and publish new proposals that follow the
recommendati ons of the federal advisory committee.

Wth that, | do end ny speaking. | thank you so
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much. If there's any questions, I'll be glad to answer
t hem

MR. NI CHOLS: Thank you

(Appl ause.)

MR. NI CHOLS: The next presenter will be Ral ph
Loney, UMMA,

MR, LONEY: M nane is Ral ph Loney, R-A-L-P-H,
L-ONE-Y. I'ma safety commttee man of Local Union 2232

We have about 95 peopl e working underground at our
mnes. Over half of themis mandatory ten hour work days.
When the MSHA people cone to run dust sanples, | try to --
them Usually the starting tine is 8:00 to 4:00. He turns
the punps on maybe five mnutes to 8:00, and he puts them
back in his box. Then he takes themto the section on to
the dinner hole and then distributes themout to the people.
That takes approximtely 45 mnutes. Around 3:15 he gathers
then back up again, proceeds to take them outside so he can
turn themoff at 4:00 or 480 m nutes.

In the nmeantinme, the nmen is still in there two
hours in the face in two cuts of coal, two runs on the |ong
wall. That's approximtely an hour and a half the nen is
not even wearing a dust punp. |In reality, the people that

we've got in our mnes that's working ten hours a day is
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only wearing themsix and a half hours. As | said, after
the dust punp | eaves the sections they' ve got to get two
nore cuts of coal, two nore runs on the long wall. That's
exposing themto nore dust.

How can you justify an honest dust sanple when the
men are still running coal while the dust punps are in the
back of the jeep on the way back to the office? 1| don't see
why we can't have the people wearing dust punps from porta
to portal to where they get honest and accurate readi ngs of
the dust for the day that they' re exposed to.

Thank you.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR, NI CHOLS: The next presenter is Eric Barnes,
UMMA,

MR, BARNES: | guess you' ve been waiting on ne.

MR, NICHOLS: How did you get this job? Are you
t he rooki e?

MR. BARNES: Yes, I'mthe rookie. 1'll make it
short and sweet.

My nane is Eric, EER-I-C, B-AARNE-S |'ve got
to get this scarf off. It's about to kill ne.

MALE VO CE: W can't hear back here.
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MR. BARNES: You can't hear ne?

MALE VO CE: No.

MR, BARNES: Wuld you like for me to raise ny
mask? You know, |'ve always wondered how it would feel to
be a pack mule, and | think I know now. Let ne see.

I"d like to start the day by asking M. N chols or
anybody el se on the panel would you like to wear this the
rest of the day? | don't think you'd enjoy it. |I've had it
on for about six hours now, and it's about to kill ne.

I'"d also like to say to these people that enjoy
wearing this or don't mnd wearing these on the Iong walls,
| don't see how they get through the day. | really don't.

The mning industry representatives have
repeatedly urged MSHA to accept the use of airstream hel nets
as an alternate neans of conplying with dust standards when
engi neering or environnental controls fail or were not
feasible. MSHA has constantly acknow edged that airstream
hel nets can be effective as an interimnethod of protecting
m ners when properly used and nai ntai ned.

Now MSHA -- pardon ne. |'mabout to die here.

Now MSHA is proposing to permt under certain circunstances
the imted use of either airstream hel mets or

adm ni strative controls for conpliance purposes under
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typical mning conditions.

The degree of protection depends on the ability of
the airstreamhel net to prevent dust fromentering the
mner's breathing zone. To protect the mner, he has to
check the filter system nake sure the battery pack is fully
charged, which is one of these gadgets here, and nmake sure
he keeps the visor in a |l owered position.

W all see howdifficult that is, and this is in
an air conditioned atnosphere. | nean, |'ve been on |ong
wal | s, and the heat in A abama, which that's where | work,
I's anywhere from 100 to 105 right now, and it's al nost
| npossible to keep this visor pulled down for ten hours.
There's going to be sone individuals downw nd of that shear
for ten hours if we do it day in and day out.

There's virtually no positive pressure in the
airstream hel nets. Dust may invade the mner's breathing
zone t hrough openi ngs along the side and bottom of the visor
Iin this area here. The tests have shown that getting the
best results out of this helnmet is always face the air flow
direction. Now, that's going to be very difficult. Now
|"ve got to go down on the long wall face and face the
direction of the wind all day. That's inpossible.

| npossi bl e.
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We al so feel by having to use the airstream
hel met, our vision will be inpaired by the design of the
helmet. M side vision is hanpered right now. | can't see
ny hand until now. W depend on that as our defense
underground. W have lots of different situations we have
to face every day when you're on the long wall face.

Tests have shown -- well, |'ve already read that
part. W also feel by having the conmmunication problens. |
think a gentleman in the back said he couldn't hear ne when
| had it down like this. That's also an elenment that coa
m ners have to depend on. W have to trust each other and
rely on each other to tell us when there's danger. |If we
can't hear, there's no way for us to protect each other.

Anot her problemw th this outfit that | see is our
mai nt enance people. They're pretty nuch downw nd of the
shear ten hours a day, and they're working on shields in
between leg jacks. | don't know if you peopl e know what
those are, but that's a very difficult place to be. Wth
this on, | don't know how they could get in there with this
on. Well, I know what they'd do. They'll field stripit.
They' |l take it off. There's no doubt in nmy m nd.

And the weight of this. | don't know It's got

to weigh 25 pounds. It's got to. |If you don't believe ne,
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again | wll let anybody on the panel wear it the rest of
the day, and | think you'll see what |I'mtal king about.
It's very unconfortable.

The M ne Act required the engi neering or
environnmental controls to be in place to maintain respirable
coal mne dust at or bel ow conpliance |levels. Section
202(h) of the M ne Act prohibits replacing engi neering
controls with respirators for a good reason. |f the m ning
I ndustry was not forced to use these controls, they wouldn't
doit. Sorry. | can't see. |It's fogging up

The proposed rule allows the mne operators to
repl ace engineering controls with respiratory protection
The UMWA woul d ask that MSHA go back to the draw ng board
and publish new proposals that follow the recormmendati ons of
the federal advisory commttee. Please try to inagi ne what
coal mners are facing day to day in the workplace; the
danger we have to face.

Don't let this airstreamhel net be a substitute
for environnmental control. W need engi neering devices. W
need worker friendly dust nonitoring |like the PDM1. This
unit is the PDM 2.

Al so, hearing protection. There's no way to use

this. This is the one | prefer. 1've used these for years.
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We've been limted. Wth this gadget on, we've been |imted
to just the earplugs. | can't find a way to put it on, you
know. It just won't happen. It's not big enough.

Any questions?

MR NCHOLS: Yes. Wich JimWlter's mne do you
wor k at ?

MR, BARNES: No. 5.

MR NCHOLS: No. 5. | would expect that there's
sone nunber of mners that choose to wear the airstream

hel net because they like to wear it?

MR. BARNES: | think we tried it at No. 5. It's
been years ago. | talked to one enployee. | can't --
MR NCHOLS: Well, is it safe to say that at sone

pl aces JimWalter's mners choose to --

MR. BARNES: | don't think any of JimWilter
m ners use these.

MR, NI CHOLS: Ckay.

MR. BARNES: This outfit.

MR NCHOLS: Well, is it safe to say that
sonmebody i n Al abama uses then?

MR, BARNES: Maybe in Al abama. Not with, you
know, the air we have to have on the faces to keep the

nmet hane.
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MR, NI CHOLS: Ckay. And MSHA has never consi dered
t hem an engi neering control anywhere on the |long wall face.
All we're saying in this rule is that if you can't engineer
out the problem downw nd of the shear, we would consider it.

Now, does everybody who works at No. 5 worKking
downwi nd apply to the two mlligram standard?

MR. BARNES: As far as | know. I'mnot sure. [|'m
not sure.

MR. NI CHOLS: That being the case, you won't be
wearing any airstream hel nets.

MR, BARNES: Well, until you raise the mlligram
st andard.

MR NCHOLS: W're not going toraiseit. |If the
probl em has been sol ved by engi neering controls, then

conpani es need not petition MSHA for the use of airstream

hel net s.

MR. BARNES: Well, | think they will. | think
they will. | think they'll do that.

MR. NI CHOLS: They can petition for anything, but
it won't be granted. |If engineering controls are taking

care of the problem it won't be granted.
MR, BARNES: GCkay. Thank you.
MR, NI CHOLS: Thank you.
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(Appl ause.)
MR, NI CHOLS: The next presenter is Dave Deerman,

UMMA. | s Dave Deerman here?
How about Tom Sweet en?

MR, SWEETEN. Good afternoon. M nane is Tom

Sweeten, SSWE-E-T-E-N. |'mthe chairman of the health and
safety conmttee for Local Union 1545. [|I'mhere to let you
know we have coal mines in Illinois also. Wst Virginia and

Al abama have been prevalent so far, but |I'mfrom southern

[11inois.

First of all, I'd like to coment on the airstream
hel nets. | wasn't going to, but |I've worked on the | ong
wall for nine years. |'ma roof bolter right now. Before
that | was on the long wall. That was an option for us.

The | ast gentl eman asked one of you guys if you'd like to

put one on and wear it. 1'dlike togo alittle farther
We've got |low coal there at tines. Put one on and

crawl under that table for four or five hours, or, to be

| i ke a repai rman wor ki ng downwi nd, put it on and craw

i nside the podiumfor four or five hours |ike we have to in

the shields. That's the facts on those airstream hel nets.

| woul d not wear one.

We were |ucky enough that they did do it with
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engi neering controls. | think what scares us bigger, the
nost, is if the managenent decides they can't do it by
engi neering controls then that's going to be a fall back
position for them |If they don't have that fall back
position, they' Il figure out a way to do it. They always
have, and they always wl|.

| hate to see a fall back position such as that.
It's dangerous. As he nentioned, you don't have any
peri pheral vision. It steans up. It was steam ng up on him
sitting there. If you look, his head is indented right
there where the hel met was pushed in on himto keep it
tight, so |l really think those are a bad deal

| nmet Dr. Jones out in the hall a while ago, saw
her about two years ago. She cane and visited our mne, and
the first thing she said was do you hate our rules, too? |
don't think any of us hate this rule, both rules, but I
think we've found a lot wong with them | think there's
some good in them but | also think there's sone bad.

A while ago it was asked of the commttee or the
panel how many coal mners. No one held their hand up. You
menti oned that you had coal mners, experienced coal m ners,
to draw on their experience in formulating these rules.

You've got a whole roomfull of themhere, and that's what
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we're telling you people now, you know. Believe us when we
tell you there's a lot wong with this.

On the VPL, | think that stands for verification
of production |evel. That should have been approached, and
| brought this up in MSHA District 8. There's so nmuch that
managenment can do to put the production level in their
favor. |If they report production |evel, they m ght report
It as clean coal, but when the inspector cones and does his
dust sanpling, they'll report it as raw coal.

At our mine right now, we're running 27 percent
reject, so that's going to be a 27 percent difference in
your reporting. W don't have any way. |, as the chairnman
of the safety commttee, or none of ny commttee nen have
any way to verify what nunbers they're turning in. Are they
turning in clean coal and then raw coal ?

There's another problem W flat at our mne. W
cut a ten foot box cut, and then you nove over and slab six
feet to get your 16 feet. By their forrmula, if you don't
conpl ete your slab cut you don't count that as production
footage. The next shift gets it. So what happens at our
place a ot of tines, they'll do their box cut and then nove
over to another cut during a sanpling procedure, and they

won't count it. The inspector goes by what the section
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foreman tells himhis production footage is.

W go by footage, as opposed to tonnage, so we
don't know what fornula they use, how many tons per foot.
Sonetines they say if you have a hi gher seam of course,
you' |l have nore tons. They can wiggle that in the process
al so. They'll say they have | ower feet so you have | ower
tonnage. |f they have higher feet, they have higher
t onnage.

What we need, we need soneone there, one of the
commttee men, who is famliar with the situation at the
mne, at any mne, to have input into this, to have input on
how nmuch the reporting, over reporting or under reporting.
That's really inportant because, like |I said, it could be a
27 percent difference at our mne sinply by using raw coal,
as opposed to clean coal.

Again, we don't need to take the foreman's word
for it. | think the inspectors are sent to the m ne and
said that's what you should do. | think that the inspector
shoul d neasure it hinmself and then have a fornula to figure
out how much coal they've run

| think the commttee recommendation, as Tom
Wl son said early on today, under Recommendation 16(i), |

think that should be followed, and 16(i) says the production
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| evel should be 90 percent of the average production of the
| ast 30 production shifts, and MSHA should require the m ne
operator to maintain the appropriate records.

The way | read it right now, and | believe it's
going to be the tenth highest out of 30 sanples, and then
there's sonething in there which I'd for you to explain
about the 67th percentile. Again, | think that's going to
get us pretty close to the 60 percent we're at now, but I
don't understand that 67th percentile in there. Could you
explain that to ne?

MR, SCHELL: Actually, what we're proposing is
hi gher than the advisory commttee. The advisory conmttee
was recomendi ng 90 percent of the average, okay, so you'd
have the high and the | ow average was about in the m ddle,
50 percent, so the advisory commttee was proposing 90
percent of the average.

You m ght want to read those words back just to
make sure | quoted. it.

MR, SWEETEN:  Yes.

MR, SCHELL: What we're proposing is higher than
the average, so we're goi ng above what the advisory
conm ttee recommended. Qur statisticians tell us since

we're tal king of the tenth highest production during a 30
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day production shift, that is about the 70th percentile, so
I f average is 50 percent we're tal king about 70 percent, and
then we're asking for your comments if that's high enough.

We didn't do a good job of explaining that, but I
want to focus on that. What we're proposing as the
verification level is higher than that proposed by the
advi sory conm ttee.

MR, SWEETEN. Ckay. You know, you guys have had
accountants, |lawers, doctors and probably an archeol ogi st
or two witing these. | don't understand them |'ve read
them |[|'ve scratched a hole on the top of ny head. You
know, |'ve read themfour tinmes, and | don't understand
them Luckily we have Joe Main and Tom W I son and Joe
Urbahn to explain sone of these things to nme, but it is
confusing. |[If | msunderstood that, you know, | apol ogi ze.

"Il say this in closing. For all of you guys up
here and a lot of themout here, it's a job. You guys have
been assigned to cone up with new regul ati ons for dust
sanpling and to reduce the anmount of dust that we're
breat hing, but the people |ike ne, |I've got 26 years in the
I ndustry. Mst of us in here have over 25 years. |It's nore
than a job to us. W're fighting for our lives on this.

This isn't -- | mean, we're not here to knock
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everything you' re saying. W're here to let you know we're
fighting for our lives. W've got people, fathers and

brot hers and nothers and sisters, dying of black Iung or who
have already died, and that's what we're doing. That's why
we're wanting you guys to take a ook at this and to listen
to what we're saying and try to take it to heart that we're
trying to help out other mners.

Soneone nentioned a while ago everyone who spoke
so far has been a union mner. There's a |ot of people out
there that don't have the protection that we have, and
they're still coal mners. They deserve protection fromyou
guys the sane as we do.

Thank you very nuch.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR. NI CHOLS: |s Dave Deernman back yet?

M5. KUEMPEL: | just wanted to nake the
clarification that the dust advisory committee
recommendati on of 90 percent was for the conpliance
sanpling, which is different fromthe plan verification, as
Ron pointed out, so those two really aren't conparable.

MR, SCHELL: In an effort not to confuse it again,

we are, when we do conpliance sanpling, we are saying that
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we would do it at the level we're going into now at 60
percent of average.

The question was asked about the VPL, which is the
verification. There what we're saying is that we're doing
it at a |level greater than the average. Did | totally
confuse you on that?

MR, NICHOLS: Tom Klausing wll be the next
presenter.

MR T. KLAUSING M nane is Tom Kl ausi ng,

T-HOMA-S, K-L-A-USI-NG Let's see here. |I'magetting
older. 1've got to put these specs on.
Before we go any further, I'd like to ask one

question on the thing that was brought up just a while ago
on the dust. You're saying you're wanting to increase nore
than what the regs al ready say?

MR, SCHELL: What |I'mtal king about is the plan
verification, and the question was asked for M. Sweeten.
He didn't quite understand this 67 percentile.

The point | was trying to make is when it cones to
pl an verification, we want that plan to be verified at a
high | evel, and through the discussion today |I had the
| npression that people were under the understandi ng that we

were going to approve that plan at | ess than the average. |
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heard comments about 60 percent of the average, 90 percent
of the average.

The point | wanted to clarify is that when it
conmes to the plan verification, we want that plan to be
verified above the average and significantly above the
average. oing back to what | said this norning, to us, the
key to protecting miners is to have a plan that works at the
paraneters the operator has in the plan and at high
producti on.

MR T. KLAUSING Ckay. Thank you.

My nane is Thomas Klausing. | work in Local 2161.
| mne at Ad Ben Coal, Zeigler Mne No. 11, Coulterville,
I[I'linois. 1've been a |local union president for about 20
years. | also have ny state m ner exam ner papers from
I1'linois, state m ne inspector papers, hoisting papers, shot
fire papers, mne manager papers. | represent the people
that work at the m ne

| would like to take the opportunity to speak to
the board here for the proposed respirable dust rules.

MSHA, the United M ne Wirkers insists you go back to the
drawi ng board. The proposal is outrageous. Wen this
proposal it was brought up it was supposed to be better, not

a take away.
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The advisory conmttee is al so outrageous. Sone
of the key points on page 3 and 4 elimnates the entire
conpl i ance sanpling requirenents in Parts 70 and 90 with no
repl acenent rules for conpliance sanpling, dramatically
reduces the frequencies of shift sanpling for respirable
dust conpliance. M ning section conpliance sanpling would
occur only six shifts a year, outby work one tine a year
These are not even guaranteed by rule or funding.

I ncrease the dust exposure |evel above the content
in the Mne Act and the current standard. The proposal
woul d all ow m ne operators to double the two mlligranms to
four mlligranms on a long wall face, while the proposed rule
states that the exposed |evel would be two mlligrans, three
and one mlligramfor Part 90 and out by intake sanples.
MSHA's plans to allow themto reach 2.33 mlligrans and 1.26
mlligrans. These specific levels were not cited in the
proposed rules or the preanble. They were referred in the
preanbl e by a fornul a.

Permts mne operators to replace engi neering
control with respirator protection or adm nistration contro
on long walls, which are prohibited by the M ne Act.

Enf orcenent of the MSHA proposal is too fuzzy, and mners

may not know what to expect. The proposed rule gives too
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much discretion to the MSHA i nspectors and the MSHA district
manager .

These are sone of the problens that we've had at
our place. W have three continuous mners and two roof
bolters that are in and out of conpliance all the tine.

Wth the new proposed rule, we will be running them out of
conpl i ance nore, but what is conpliance? There is none
under the new proposal. Wth the new proposal, there is no
rule that MSHA cannot cite the conpany for being out of
conpl i ance. MSHA enforcenent is only as powerful as the | aw
gives it to enforce the conpany, and the conpany knows this.

The United M ne Wirkers of Anerica thought NMSHA
was their friend, but this is no friend. W have been after
MSHA to get us nore involved with the dust sanpling for sone
time. Now, under the new proposal, we have none that is
guaranteed. | have worked in coal mnes for 23 years, and |
enjoy working as a coal mner, and I want to go forwards,
not backwards.

There was sone stuff that was brought up through
some of the testinony that | just wanted to bring out that |
still don't quite understand. |'ve read it and read it
over, and it's just confusing.

M. N chols said a while ago that they're not
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rai sing the standards of two mlligranms to four. It's only
Iin a certain area. The | aw now does not cover that. |
nean, it says if you're over two mlligrans you get cited.

If they can't keep it under two mlligranms, then
they need to do sonething with it; not put a doggone hel net
on himand send himto space. W're not going into space.
We're down there trying to work in an environnent that is
cl ose, closer than sonetines even you guys sitting together
and | adi es.

It is an environnent that there's tines it gets
frustrating, and with the new proposed rules it's just T
totally outrageous. | don't quite understand that. You say
that you're not increasing it. No matter how you | ook at
iIt, it's not in the regs now To ne, you' re adding to the
regs by increasing it.

MR, NICHOLS: You're saying if sonething can be
done and shoul d be done that it will. |If there's an
engi neering control that can be applied to reduce the dust
| evel s below two mlligranms, that will be done.

Now, your statenment about --

MR T. KLAUSING It did

MR NICHOLS: We will. Your statenent about

I ncreasi ng dust levels on long wall faces is totally
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msleading. |'ve tried to explain that.

MR T. KLAUSING Well, | think there's a |ot of
these rules in here that are msleading, and there's a | ot
of themthat we don't understand. That's what we're here to
try to bring across to you that we don't understand them

MR, NI CHOLS: And we've been trying to explain to
you the situation on |ong walls.

MR, T. KLAUSING No. You just told us that
you' re planning on taking that individual, and if there is
no correction, no way to correct it to get down to the two
mlligrans or the four mlligrans, then he has to wear that
until sonebody finds out what they've got to do. |Is that
correct?

MR. NICHOLS: That's correct. |If there's a --

MR T. KLAUSING Now, is that in the regs now?

MR NCHOLS: | think it's pretty well explained
I n the preanble.

MR T. KLAUSING Not in the regs. This is
sonmet hing that --

MR, NICHOLS: | nean, you fol ks have made that
poi nt over and over about what ought to be in the rule
versus the preanble, and we've heard that comment.

MR T. KLAUSING Ckay.
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MR, NI CHOLS: But what you're tal king about here
nowis the real live situation of either letting sonebody
breat he dust or offering them sone personal protective
equi pnment. |If the solution is engineering controls that
will be applied, but if that's been exhausted rather than
| et some m ner continue to breathe excessive anounts of coa
dust we think that's a viable option

Al so, your comrent about your continuous m ners
being in and out of conpliance and it would be out of
conpliance with the newregs. | don't understand that
conment .

MR, T. KLAUSING That's a good point there
because | got that brought up in here, too. MSHA is only
going to be taking six sanples, right?

MR NCHOLS: That's right. W're going to be --

MR, T. KLAUSING There is a thing in there that
they woul d possibly take nore. | understand that.

MR, NICHOLS: That's right.

MR T. KLAUSING But I'mtalking about legally
themonly taking up to a m nimum of six sanples, right?

MR. NICHOLS: That's the m ni num nunber.

MR, T. KLAUSING The conpany takes roughly around
307?
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MR. NICHOLS: That's correct.

MR T. KLAUSING Ckay. Now, nost of our
citations that we've ever received i s because of the conpany
sanmpl i ng when they send themin, MSHA reads them and
they're out of conpliance. They get five days to get them
back in. They know if they don't get them back in the NMSHA
I nspector comes out there and cites them

Most of the tinme -- I'"'mnot going to say it
happens all the tine -- when an MSHA i nspector cones out
there and he takes his, there's not a citation going to be
wr ot e because they do everything according to Hoyle. They
take and water the roads down. They take and every tinme you
make a cut you back the mner out. You clean the scrubbers.
You make sure all your water sprays are up. Mst of the
time they rock dust prior to even going in there because
they know that they're going to take their dust sanples in
Unit 3 because it's tinme to take the dust sanples in Unit 3.
That's just the way it is.

MR NCHOLS: | think what you're mssing in this
process is that MSHA is going to ask the operator to put in
their plan those controls they're going to use all the tine,
and we're going to verify that those will work so on a daily

basis the mne operator, the safety commttee the inspector
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can | ook at those plans and see if those controls are in
place. |If they're in place and the plan has been verifi ed,
| think you can nmake sone assunption that you get conpliance
day after day after day after day is what we're | ooking for.

MR T. KLAUSING Yes, but what's to say when NMSHA
conmes out there and does their thing underneath these new
regs to get their start in there, you' ve got your plan
verification, okay? You've already worked your 30 days or
what ever. Meanwhile, while they was working these 30 days
in order to get their quota as far as their tonnage is what
you're going by on this, | imgine, they did exactly what |
just told you. They didn't run the unit that day. They're
sanpling in here.

They're getting the production on this day here.
They' ve got the unit spotless. They' ve got everything rock
dusted. They don't have to rock dust in there on the shift
that day. You' ve got the roads all watered down, the whole
nine years, the scrubbers all cleaned. You' ve got 110
sprays working on there. You ain't got 45 today, but you've
got the full 110 working on there, and then now you're
turning around, and we've broke a production record, okay,
for that time. W're at high tonnage right now, so that's

added i n.
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Now you' ve got your criteria of your plan
verification or whatever, | take it, and this is what NMSHA
Is going to go by their standards, unless |'m
m sunderstanding this or sonething. It's the sane way.
It's the exact sanme way it is right now There's ways to
get around it, and that's how they do it.

| work in a coal mne. | used to be a mne
operator. | know how it takes. When you take a dust
sanpl e, he should wear it. The individual hangs it up on a
curtain where the air is blowing down there. He's not in
there getting the doggone dust on that doggone punp. |It's
sitting up there hanging in fresh air all the tine.

MR. NICHOLS: Are you arguing for operator
sanpl i ng or agai nst operator sanpling? You know, on the one
hand - -

MR T. KLAUSING | don't have any problemwth
operators sanpling. | nean, they keep continually cheating
or whatever. W take our safety conmttee, which we are a
union mne, and, God forbid, | feel sorry for the non-union
peopl e that don't have the rights that we have under sone of
these rules that are proposed here.

Any tinme they take a dust sanple since we found

out they was doing all this fraud stuff, you know, back in
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-- when was it -- the late 1990s or early 1980s or whenever
that took place. When they started doing that, we started
taki ng cassette nunbers. Any tinme they'd take a dust sanple
and we'd get the reading back from VSHA, we make sure the
cassettes match. That's how we keep track of ours.

No, | have no problemw th the conpany doing their
own sanpling. Mre power to them At least they're held
responsible for it. They're held accountable for it. Now

MSHA is taking the brunt of it, and it just blows ny m nd.

| think that concludes ny statenent. | did enough
pat cheting towards you guys and ladies. | T totally
sonetines feel sorry for you being up here. | know how it

Is. You'rein the front |ine.

| do appreciate MSHA because w t hout MSHA we woul d
be back in the stone age then. You' d be back down there
wi th no scrubbers or no dust control or no ventilation, no
roof control or nothing, you know, but you' ve got to realize
that there is mnes that are out there that are still
wor ki ng underneath that, and your MSHA inspectors can tell
you t hat.

Fromthe stories that they've told nme, you know,
they try to go to a property to shut it down, you know, that

day so they don't have to inspect it, you know. Wiy do they
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do that? There's got to be a reason behind it. The reason
Is they don't want you in there.

W do want MSHA to continue to inspect the m nes.
W want MSHA to be able to give us a proposal that we
deserve, not sonmething -- what really throws ne is that you
hear so nuch about waste, you know, and | didn't really get
this until probably a few days ago, but this has been going
on for 20 sone odd years that they've been trying to get a
proposal for dust. It just blows ne, and |I've only been in
the mne 23 years.

|"ve listened to the old tiners, and |'m sure that
you guys have a tinme or two. And ladies. | don't want to
knock you | adies out or anything. They talk about you
shoul d have been back there when you didn't have the
scrubbers in there, when you could put your hand right in
front of your face right there, and you couldn't even see
It, you know.

Them are the guys that these guys are tal king
about that are dying because of black lung that the federal
gover nnent doesn't agree that they have black |Iung and the
conpani es don't agree to that, you know. They oppose it
agai nst them They were the people.

There's people today that are the same way. |It's
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not near as bad, but you still have the dust down there.
They don't cone out of the mne the way we're sitting here
right now. They' ve got to be getting that dust from
somewhere. \Were are they getting it? It attacks through
their skin down there.

| mean, the dust is still there. [It's just not
near as bad, but we still need the dust control to be able
to stop that, and that's all we're asking, to be fair with

themand to listen to the people that you' re going to hear

t oday.

Thank you.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR NI CHOLS: J.R Patsey, UMM?

MR, PATSEY: [I'mJ.R Patsey. |I'mfrom Local
1713. | work for U S. Steel Mning Conpany, Pinnacle Creek,
West Virginia. |1've been in the coal m nes approxinmtely 24
years. |'ve worked in the face. 1've worked in the |ong
wall. 1've run a notor for eight years. |'ve worked at the

preparation plant approxi mately seven years, and currently
|"ma mne exam ner floor boss.
W appreciate what you're doing for the single

sanpl e conpliance. W' ve needed that for a long tine, but
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one of ny big problens is this six shifts a year that you're
going to be doing your sanpling with. W've got a big
operation in our mnes, and it don't really affect us as
much as it would a small, non-union m ne because | know at
our mnes we've got a good safety coonmittee nman, and we've
got resident inspectors there.

We pretty well keep control on things, but these

smal |, non-union m nes you've got nobody there to | ook out

for the coal mners. |1've beenin a few nyself. You' ve got
to get down and craw like this. You' ve got no ventilation,
no rock dust. The roof bolts, they'|ll send themout wth no

top, no support at all.

It's a bad thing because if you' ve ever had a
brother or a sister or a dad or a grandpa get carried out of
the coal mnes, you know, because he's dead or if you've
ever had sonebody die fromsilicosis or black lung, | have.
It's a sad thing.

Another thing I'd like to nention is on this outby
sanpling once a year. W've got a |ot of areas at the coa
mnes with belt haulage. Qur mnes is all belt haulage. W
used to have -- we've got several union brothers that never
recei ved benefits, was |ucky to have received benefits, you

know, 40 percent silicosis, worked on the belts all of their
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working life.

You know, now you're wanting to reduce, you know,
to once a year is all you're going to sanple the outby.
There's a lot nore dust in this outby than what people wants
to admt to, and it's a big problem Like at our operation
we' ve got 78 enpl oyees at our preparation plant outby on the
surface. W' ve got 41 nenbers on the strip job outby on the
surface. |If you' ve ever been outside when a wind storm
comes up, you've got 250,000 ton of coal in a stockpile
there. It wll blowit for mles. | nmean, it's unbearable.
You can't see.

Anot her thing. | know you've explained it severa
tinmes today, and it really sticks in everybody's throat
really. Wien | try to explain to the nenbers at our m nes
these mlligrans of what you' re proposing now, this 2.3 on
your regs on your mlligrans there, you know. W' ve got
2.0. It's there. That's the law. That's what we've got to
deal with.

You know, if we've got a problemthat we need to
raise it to 2.3, we need to lower the regs to 1.7. |If
there's a variance there, they've got .3 there so they can
come in conpliance with the 2.0. Don't raise it and put us

I n nore dust than what we're already in. | nean, | know
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|"ve heard you say it several tinmes today. W' re not going
toraise it. If you go from2.0 to 2.3, you are raising it
any way you want to look at it.

| ain't going to get into the airstream hel net

because we've heard it today. | wore one.
MR NICHOLS: | appreciate that.
MR. PATSEY: | wore one, and it's been beat to

death. The guys is right. You need to stick one on and
wear it for awhile.

Li ke our mnes, you' ve got to craw. You know,
we've got a long wall, a 1,000 foot face. The height is
probably about like this. You' re on your knees all day
long. If you' ve ever gone down a |long wall and seen that
|l ong wall conme by you, you know, you can't see nothing when
It goes by. |It's pitiful really, you know.

Anot her thing that R ck nentioned there was about
the conditions in the mnes, you know. You may be running
good one day, you know, no rock, no nothing. Then all of a
sudden you hit a mddle man, nothing but rocks. You know,
that quartz, that's going to change your condition, you
know, but yet you ain't going to be there but that six tines
a year. Wo's going to be there when us mners is there

mning that when we hit that fault and rock. You done gone.
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You done did your six sanples. Nobody is going to be there
to protect us.

About all the laws we've had today, you know,
sonmebody has had to lose their life for it or it would never
becone | aw, you know. That's a fact. You know, | preached
at you. You give nme the opportunity to sit up here and
speak before you. |I'mnot going to take no nore of your
time because | know we've got a | ot of people that's got
things to say, and | appreciate it.

MR. NI CHOLS: Thanks, J.R

(Appl ause.)

MR, NI CHOLS: Larry Pasqual e? Larry Pasqual e?

MR, PASQUALE: Good afternoon. M nane is Larry

Pasquale. [|I'ma UMM nenber from Local Union 2133 in
District 20 in Alabama. |'malso a UMM District 20 board
menber. | would like to nmake a few comments and nmaybe ask a

few questions on the proposal

After reading the MSHA proposed rul e on dust
sanpling and the advisory commttee recomendation, |
started doi ng sone thinking about other MSHA hearings we all
attended in the past through the years of our existence in
working in the industry. [If you | ook back at sonme of the

hi story and sonme of the testinony, mners have testified
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that they wanted to have dust sanpling prograns done by coa
m ners, not the coal operators, because they didn't trust
the coal operators. Mners told the panel at other hearings
It was a mstake to continue to allow the operators to do
the sanpling because the operators can and will falsify dust
sanpl i ng.

If you | ook at the advisory commttee's
Recommendati on No. 19, it tal ks about the invol venent of the
mners and the mners' representatives under the 103(f) wal k
around rights. | would like to ask the question today to
the people out here in the audience if they would rather the
m ners, MSHA or the coal operators do the dust sanpling.

MALE VO CE: M ners.

MALE VO CE: M ners.

MR, PASQUALE: | think that's the answer that a
| ot of us would like to see. |'mnot taking anything away
fromMSHA, but | think the mners would do a better job to
protect thensel ves because they're the ones in that
operation mning that coal; not the operator, the m ners.

Al so, as a district board nmenber | handl e m ne
construction in the district. | also know that in July of
1996, the president of the construction local, M. Tim

Burshel's testinony to the panel was why there was nothing
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bei ng down for construction workers. UMM construction

wor kers do all types of work in and around the m nes.
Not hi ng has been witten to protect them especially in the
shaft and the sl ope areas.

MSHA has said they will do sonething at a | ater
date. |It's been four years since the July, 1996, hearings.
My question is what? |If you |ook at the advisory
commttee's Recommendation No. 14, it addresses the concerns
for the construction workers.

Again, | was a coal mner at the Cak Gove Mne in
Al abama. Prior to that, | was a coal mner with a U S
Steel mne, the Maybrick M ne in southwestern Pennsyl vani a.
| have roughly 15 years of underground experience. The rest
of my time has been working for the union either as a
district rep, a construction rep, and also as a regional
coordinator in charge of safety and health in the

Pennsyl vani a and West Virginia area.

| feel like | have sonme background and sone
knowl edge. | do sone instruction. I'ma certified MSHA
I nstructor. Also, inducenent training. | try to help our

people. What |'ve done Friday and Monday is |'ve talked to
the district office at MSHA in Birm ngham and just asked the

gquestion how many citations were witten for respirabl e dust

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N e

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

197

at the OGak Gove M ne since August 1, 1999, to the 24th of
July, 2000. There was ten citations witten for respirable
dust at the OGak G ove M ne.

One citation was witten. The date issued was
9-15-99. The date it was term nated was 10-28-99. That's
43 days. Another citation was witten on 10-13-99. It was

term nated on 12-1-99, 49 days. Another citation, and this

one really bothers ne, was witten on 4-20, 2000. It was
term nated 7-20, 2000, 91 days. The list goes on. | wsh I
had a copy. | should have brought a copy for your

gentl enen, but | didn't.

Coal mners today feel MSHA and the coal operators
are selling themout by the proposals of the new dust
sanpl i ng, but enough negatives. Let's talk about a little
bit of positive today for a change. If we would all work
together, for the health and welfare of the coal mners, a
| ot coul d be acconpli shed.

Look at the noney being spent having hearings to
weaken the dust sanpling program Let's |ook at the
technol ogy that's avail able by both MSHA and NICSH. There's
good statenents nmade. The technol ogy can be used to nonitor
dust levels, but it will take governnment regul ations to nmake

It areality.
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W don't want to hear another prom se for another
20 years. The technol ogy for machi ne m ne continuous dust
nonitors to provide instant information on respirabl e dust
and record data over extended periods is avail able and
feasible. Read the advisory commttee's No. 8
recommendation. It calls for devel opnent and use of
conti nuous dust nonitors for conpliance surveillance and
control ling dust.

If you | ook at the gentleman who spoke a little
bit earlier, M. Barnes, he asked this panel if sonebody
woul d want to put it on. No one took the opportunity to put
that gear on. Just pick it up, if he wouldn't m nd com ng
up and taking it off and letting one of you gentlenen pick
it up and see how heavy it is. It's roughly about 100 and
some odd pounds. | picked it up last night.

We need rules to protect the coal mners from coa
dust, a rule requiring the use of nodern technology that's
waiting to be used to save poor mners' |lives, to protect
themfromgetting black lung. This panel needs to listen to
what has been said in all the hearings that we're having now
I n Morgantown, today, tonorrow, in Uah, and the past
heari ngs and go back to the drawi ng board and foll ow t he

advi sory comm ttee's recomrendati on.
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Remenber, Congress' intent in passing the Coal
M ne Act Health and Safety Act is clearly spelled out in the
Act's first sentence, "To protect health and safety of the
mning industry's nbost precious resource.” That's the coal
mners sitting out here because we, and | consider nyself a
coal mner, hold the operators, the governnent bureaucracy
and the Adm nistration accountabl e.

| thank you for your tine.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR N CHOLS: W IIiam Chapman?

MR, CHAPMAN:. M nane is WIIliam Chapman. | am
with the United M ne Wrkers, president of Local 1793.

Wth the nmachi nes being used to mne coal in
today's nodern day mning, there's nore dust in the m nes
today than ever before. 1In a 30 year span of tine, there's
been over 55,000 deaths attributed to the black |ung
di sease. In the past ten years, over 13,000 have died from
this painful disease. Painful, yes, because you snother to
death, or you overwork your heart and cause congestive heart
failure.

So why woul d MSHA ignore the advisory commttee's

recommendat i on and propose to raise the respirabl e dust
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| evel and reduce the nunber of dust sanpling tests? The
proposed changes you all make would greatly increase the
m ners' chances of being infected with the dreaded bl ack
| ung di sease.

W, the mners, who mne the coal that affords 70
percent of this nation the luxury of electricity deserve and
demand a safer workplace and the peace of m nd know ng t hat
MSHA is working with us and not against us. W urge for
nore increased and stress dust sanpling and a reduced
respirable dust level. This is why we urge MSHA to put in
pl ace the advisory conmttee's recomrendati on, which
I ncl udes mners' participation, if we're going to end the
dreaded bl ack | ung di sease.

Thank you.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR. NI CHOLS: Rickey Kornegay? | probably
butchered that nane.

MR, KORNEGAY: It's close. How are you all doing
this afternoon?

MR, NI CHOLS: Ckay.

MR, KORNEGAY: M nane is Rickey Kornegay. You
was pretty close. That's spelled R I-CK-E-Y,
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K-ORNE-GAY. I'ma third generation coal mner with
over 26 years working in strip mnes, underground and
outside at an underground mne. |'mcurrently serving as a
UMM District 20 executive board nmenber in District 20 in
Al abana.

My opi nion of MSHA' s performance through ny career
in the mnes relates directly to a roller coaster. That is,
| started out thinking MSHA was one of the best
organi zations around. Then in early 1996, | seen
enforcenent all but disappear while the MSHA bosses bragged
I n the newspapers about how nuch safer the m nes were since
they cane into town. Then | read the 1996 advi sory
comrittee report, and once again | becanme very inpressed at
the work that nmy governnent was doing with m ners.

As | read that report, | couldn't help but be
| npressed by how nmuch thought had gone into identifying the
problens and finding the solutions. As | studied the 20
recommendat i ons that the advisory conmttee had devel oped, |
could actually see how they all fit together towards sol ving
t he probl ens.

| normally do not speak on health and safety
I ssues since | normally deal with contractual issues, but

since | was elected to represent the mners and after
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reviewi ng MSHA's proposed rules, | knew that | bel onged at
the m ke today.

A person not famliar wiwth MSHA s proposed rules -
-- any confidence in the dust sanpling program because,
quite sinply, MSHA only adopts a few of the advisory
comm ttee recommendations, and MSHA failed to follow the
conpl ete process of the advisory commttee |eaving serious
problens with these rules.

| have several issues that | would |ike to raise
at this time. Issue No. 1. The rules are made to reduce
the frequency of shift sanples for respiratory dust
conpliance. This is what the advisory commttee
recomended.

| ssue No. 2. The rules do not provide for paid
m ner participation in MSHA's announced visits. The
advi sory commttee's Recomendation No. 6 stated that during
this verification visit, mners and their representatives
shoul d have the sanme pay, 103(f) wal k around rights, as they
do under NMSHA i nspecti ons.

| ssue No. 3. The rules all but fail to nmention
continual nonitors. | nust ask what happened to the
advi sory commttee's Recommendati on No. 87

| ssue No. 4. There was no intent by the advisory
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comrittee to do away with all of the operator sanpling. See
advi sory comm ttee Recommendati on No. 5, operator
verification; also Recomendation No. 19(a) and (b).

| ssue No. 5. The advisory committee's
Recommendation No. 1 states, "MSHA shoul d consi der | owering
the I evel of allowable exposure to coal mne dust.” Now the
| evel is being raised. |'ve sat here and listened all day.
This | cannot begin to understand because the advisory
comm ttee asked recommendations for it to be lowered. It's
going fromtw to 2.3. | don't keep up with all the
nunbers, but if you go up it's going up, not down.

| ssue No. 6. The advisory committee
Recommendati on No. 5 states, "Environnmental control neasures
shoul d continue to be the primary neans of maintaining
respirabl e dust levels,” and also states, "Respiratory
particul ar equi pnent shoul d not replace these control
nmeasures. "

| know it's getting repetitive about M. Barnes,
but you saw himearlier today and heard hi m speak. |
shoul dn't have to say any nore.

To give conpanies a way out, you would not work as
hard to find a solution if you give thema way. |If they

have a way out, they're only going to work as hard to find
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the solutions to solve a problem If you give thema way to
wear the airstream helnmets, then that's a way out.

The flaws in these rules go on and on. | nust ask
that MSHA go back and fix these rules. | remain very
di sappointed that MSHA as an agency of ny governnent, that
they did not.

Thank you very nmuch for your tinme today.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR. NI CHOLS: Shelly Branhan?

MALE VO CE: He had to | eave.

MR. NICHOLS: He had to | eave?

MALE VO CE: He had to | eave.

MR. NICHOLS: Eddie Castle? Eddie Castle?

Reggi e Stallard?

MR, STALLARD: |I'm Reginald K Stallard, Loca
1760, and | was wanting to ask a question about the super
section on eight cuts where we've got eight places. One
side gets four places, and we get the other four.

They require us to bolt one place per shift, and |
was wondering why they don't do dust sanples, why we're
bolting that place in the dust?

MR N CHOLS: (Ceorge?
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MR STALLARD.  Anybody?

MR. NIEWADOVSKI: |'mnot sure | understood.

MR. NICHOLS: Could you just repeat that again,
pl ease?

MR, STALLARD: See, we've got eight headi ngs, and
we're required to bolt one place in the dust per shift. |
was wondering why they didn't do dust sanples on it.

MR, NICHOLS: While they' re sanpling?

MR, STALLARD: Like when the inspectors cone.

MR, NICHOLS: Yes. They put the plumline where?

MR, STALLARD: They don't let us bolt when the
I nspector cones in the dust for that, you know, one wall.

MR. NICHOLS: The big difference under plan
verification is that we're going to be sanpling full shift.
The intent is to get those instances where, you know,
normally on the 480 m nute sanpling shift we mght not do it
because we don't have total control over what actually
happens on a section.

MR, NI EWADOVSKI : Are you saying that the
operator won't let you bolt when the inspector is there to
sanpl e?

MR, STALLARD: No. He pulls us out. Don't go in

there he says. See, they're making it so they don't want to
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get a bad sanpl e.

MR NCHOLS: | don't think it has anything to do
with the rule. | think it has to do wth the inspector not
being able to figure out what's going on here. | don't

know.

MR, STALLARD: He tells us, you know, when the
I nspector is there --

MR, NI CHOLS: Have you talked with the inspector?

MR, STALLARD: Yes, I've talked to him | forgot
his nanme. 1'll have to get that.

MR, NI CHOLS: Wy don't you get it for us. |
don't think this is an issue with these rules. | think
that's sonething we need to work out enforcenment w se.

MR, NI EW ADOVSKI :  Where did you say you were
fronf

MR, STALLARD: Ceveland, Virginia. | work at

Jewel | Ridge Division.

That's all 1've got. That's all | was wanting to
ask you.

MR, NI CHOLS: Ckay.

(Pause.)

MR, NI CHOLS: How about Reggie Stallard com ng on
up?

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

207

MR. STALLARD: That was ne.

MR NICHOLS: Al right. How about WIIliam
Sawer? Al right. Sawer?

MR. SAWER: |'m here.

MR, T. KLAUSING \Wiile he's comng up here, using
that sane scenario that he had there just a while ago, under
the newregs if an MSHA i nspector cone in there and did the
same thing they still wouldn't let us bolt. |Is there
anyt hing MSHA could do to cite that?

MR, NI CHOLS: Well, we keep com ng back. | know
for a fact that sone of you know howto file 103(g)s. |'ve
seen a few of them

MR, T. KLAUSING That's not the avenue for 103(Q).

MR N CHOLS: Well, we used to respond to a
t el ephone call, too.

MR T. KLAUSING |I'm saying the MSHA inspectors
are in there while they're doing the test. He's in there
for ten hours let's say, if you can even get to the rule for
that. They still haven't bolted that place.

MR. NI EW ADOMSKI :  There's not hi ng MSHA can do.

MR NCHOLS: W're going to bolt to sonething.
Sonebody el se made a point that we're pretty well staffed.

| think this is a situation that's an enforcenent situation
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t hat can be worked out.

MR, T. KLAUSING Yes, but it goes along with sone
of the testinony that has been brought up in front of you
that this is the way that managenent pl ays the gane.

MR. NICHOLS: Go ahead.

MR, SAWER: Good evening. |1'd like to thank the
panel for the opportunity you' ve given us as the mne
wor kers to cone forward to testify and express our opinions.
My nane is WIIliam Sawer, WI-L-L-1-A-M S-A-WY-E-R
safety conmttee, District 20, Local 1926 in Al abanma. |
answer to Hacksaw.

First off, let me knowif | nake you ill. Tom
Meredith said he would deal with ne personally if | do.

Com ng from Al abama, we know him pretty good

I"d like to start off by saying that we had a
quarterly safety neeting several years back in Al abama, and
there was a gentleman that canme down that had a suit on, and
| didn'"t know him It was during a break we got to talking,
and | told him | said | had heard that sonebody fromthe
Departnment of Labor or MSHA had made the statenent that one
day you could go to work in the mnes and realize that you
could return honme as healthy as you was when you arrived at

the m nes. | told him | said | don't know what idiot that
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was, but he needs to work in the mnes. WlIl, that happened
to be Davitt MAteer, and he's the one that nade the
st at erment .

As | read these rules, | wondered what has
happened to his theory? Now, | took a |lot of notes and I've
heard a |lot of information, and | hope | don't cover a |ot
of it, but if I do forgive ne because there's been a | ot
presented. As | |ook through ny notes, | know I'mgoing to
m ss sone. | usually do.

As | read this right here, | got this far in it
and | was lost. | attended the hearings up in Lexington,
and | think sone of the testinony up there got |ost, too,
| adi es and gentl enen, because sonme of it | don't see here.

To start with, I'll start in the effective plans
and in the verification plans. You know, we |ike that, but
the fact is nmanagenent is going to have the ful
responsibility of setting it up to submt it to MSHA
They're going to have the nost recent 30 day production with
the ten nost productive shifts as what they set it up on

During the setting up of this plan, what bothers
me i s what conditions our people are going to be in while
the conpany sets this up without the UWM representation

there or MSHA representation there. As | understand it,
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once they submt that they can receive a tenporary
verification plan or tenporary okay to go ahead until NMSHA
can cone out and do a conpliance sanpling. That could | ast
on to a longer period, which neans that they will build out
and run under there paraneters and under their ventilation
until MSHA shows up, which further increases the danger that
our people are in this dusty atnosphere.

Now, | know how it's supposed to be, and | know
once they get it set up and the conpliance sanpling is done
and everything is kosher, the conpliance with the plan is
the second part you showed up. Each shift all these
paraneters is to be checked and engi neering neans or
environnmental neans to nmake it safer and better has got to
be intact and operating.

My question is who is going to nonitor this plan
for effectiveness? | know MSHA is going to do their one
sanple binonthly six tinmes a year. During the time of this,
who's going to nonitor, you know, in between the binonthly
sanples at the tine they nonitor? That's just a question.
You m ght want to answer sone of themlater. You nmay not.

The way | see it as a working mner, | see them
not doing their sanpling, but they're still in control of

the situation until NMSHA cones in on their binonthly
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I nspection, and | see in this plan when they set that
verification plan the UWA is not allowed to be part of it
to nonitor it, yet it's for our people's health and safety.
That wasn't addressed in there.

The abatenent. |If for sone reason MSHA conmes in
and it's not working and MSHA does an abatenent sanpling, it
puzzl es nme because the abatenent is a pre-warning. W're
comng in to do an abatenent because you' re out of
conpliance. At that point, and | believe this has been
brought up. W're not guaranteed the right to travel with
VBHA.

Al'l right. The checking of the plant before each
shift, which includes the dust paraneters, the ventilation
and all, that is going to be left up to the conpany to nake
sure it's in place. If it's in place, MSHA assunes that the
men will be working in a safe atnosphere.

Now, | don't throw it critically at you, but if
you haven't worked in the mnes it changes fromone hour to
the next. It will change that fast, and it takes the effort
of the nmen down there to create the situation. [If they
can't, then they have to either cone to the safety
committee, and if we can't get it corrected then we have the

103, which nost of us don't know what that is.
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That takes out fromthe previous regs or the regs
at the present. At that tine a man could request for a dust
sanpl e, okay? |If | understand this new proposal, now we
don't have but one recourse. That's the 103(g). | need an
answer to that now AmI right?

MR. NI CHOLS: There would be no change in what you
want to request.

MR, SAWER: | can 103(g) and get pretty nuch what
| want from MSHA, okay? Wat |'msaying is prior to that if
we had people on the long wall that were being put downw nd
of the shear and exposed to dust, you know, |'ve been
i nvol ved when they've requested a dust sanple fromthe
conpany. W want a dust punp down here now.

That's taken out of the scenario once this new
proposal cones in. They can request it, but by the regs
they really don't have the right for it. W're left up to
103(g) and get MSHA in to do a 103 dust sanpling. Aml
right?

MR NICHOLS: That's right. MSHA would do the
sanpl i ng.

MR, SAWER: Right. GCkay. That's taken one route
away from our people who we're here to represent.

kay. Like | said, if I hit on sonething that's
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been hit on forgive ne. | won't stay on it long if | can
remenber it was tal ked about.

Al right. After the plan is approved, and what
| "' m speaking of is not the sanpling. |'mtalking about
after the plan verification is passed by MSHA and everyt hi ng
I s supposedly intact. You all will do the binonthly
sanpling, but it may not be every binonthly, okay? This
| eaves the nonitoring of this verification up to nanagenent
sol ely.

MR, NI CHOLS: Well, managenent, the safety
comrittee, the mners. The plan will be posted. The mners
shoul d understand the paraneters in the plan, and all these
fol ks ought to be able to check it on a daily basis.

MR. SAWER: Well, that's what bothers nme because
we have dust paraneters intact now, and | travel with our
I nspectors down there a good bit. | would say eight out of
ten times we go to a section and it's a dust sanpling shift.
That mner wll be backed out, and they will be working on
the dust paraneters on the mner, on the ventilation and al
this.

| know fromny people it's not done. The dust
punps are not handed out prior to the start of the shift. |

know that, so that makes nme worry because we're putting our
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faith in mannade install ed engi neering neans that w |
better the dust if they're maintained. Still, wthout the
dust sanpling it bothers nme how they can get out. They can
get out. They can be checked at first shift and get out
before the shift is over.

kay. The outby sanpling once a year. That
really bothers nme, too, because it hadn't been |ong ago we
had ventilation changes that increased the ventilation
because everybody has got so nuch diesel outby. One of our
mai n gripes was, you know, the diesel em ssion, of course,
concerns us, but these diesels run at such high rpns, and
nost of the exhaust is such a forceful exhaust. It Kkicks up
float dust, rock dust, sand dust, anything, because we run
our track next to our belt engine and our separator.

The way our mines is, if it ever gets into the
I ntake, which it can because we take our intake down our two
entries to our butt sections and our wall, then you're
putting that nmuch nore dust in there that your verification
pl an m ght not cover it, okay, so that's nore dust that my
be comng in on the sections. kay.

MR. NICHOLS: How would that be different fromit
comng in in between sanpling cycles now?

MR, SAWER: Because right now, well, you don't
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never -- it's not predestined that they're going to run in.
You know, if they do their verification plan on the day
shift and that section is not serviced on the day shift --

MR NICHOLS: |'mtalking about the current
situation, not the new rule.

MR, SAWER: Ckay. The current situation, it's
still comng in, but they' re taking dust sanples pretty
regul ar, you know, right now, but under the new rule you'd
be taking one every binonthly, and this could be happening
I n between the binonthly sanple, which |et nme explain.

We had a mner section that got out. It took
everything we could do to get it back in because the dust
fromthe scoop, every bit of dust that was being emtted
outby that was making it in was having a big effect on that
pin there.

MR. NI CHOLS: So your conpany sanpled nore than
bi nont hl y?

MR. SAWER: They sanpled a good bit on those
sections that run close. A good bit because it got to be a
problemthe way head pinners sawed it for alittle while,
and then it kind of nessed up. They brought another one in,
and it got it back into conpliance. W had a problemwth

it for a while. W changed in our top, our nmaterial in the
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top, and it got to be a nore dry powdery type top

What |'msaying is that there's situations -- not
just these, but there's situations that can nake it change
just, you know, in a matter of hours, and with this
bi nront hly sanpling, you know, a |lot could go on between one
sanpl e and the next. Do you understand what |'m sayi ng?

MR NICHOLS: It can go on now between one sanple
and t he next.

MR. SAWER: Yes, but you -- you're right. It
can, and it does, but there's sanples being taken. There's
nore sanpl es being taken now, and it's picked up quicker is
what |'m saying. The nmen are exposed to it in a shorter
period of tinme, whereas if it happens on this new proposal
It could span out to a 60 day period plus before it's ever
det ect ed.

The conmpany nmay not even know about it under this
new proposal. That's what |'mworried about. It can
happen, and w thout as nuch sanpling as what the conpany
does, if you take that away and then cut it down to what
this new proposal is conparably it's not a whole |ot of
sanpling to what's going on right now.

What |'mtrying to say is we have a better

nonitoring systemright now than we woul d under the new
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proposal. You have a full shift sanple, which | agree on,
but you have | ess sanpl es.

MR, NI CHOLS: But you've got plans that have been
verified to work.

MR, SAWER. Right. |[If they're maintained by the
conpany, which the sanples is being maintained by the
conpany now except for MSHA s bi nonthly.

So you're taking one thing, one responsibility,
away fromthem and pl aci ng another responsibility in their
hands. You're taking out the dust sanpling. This is a
verification plan that you all are going to have on record
that they're going to maintain. Like sone of ny brothers
said, they' Il be maintained pretty nuch when the inspector
comes. You know, you can bet on it.

"' mnot saying there's no phone calls because |'m
around enough to know there ain't no phone calls, but by

wi nd or whatever, by the snell of a federal agent or

what ever, | guarantee you they will know sonmething is going
on. 1l've seen it before. Inspectors |'ve went down wth
have seen it before. It just happens.

Let me go on. | know that's done been hit on.

kay. What wei ght does the preanble have in the protection

of the mner right nowin this proposal ?

Heritage Reporting Corporation
(202) 628-4888



© 0 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

218

MR, NI CHOLS: When we -- | probably ought to |et
the | awer answer that so | don't get in trouble, but we're
| ooki ng at what was really intended by a standard, even one
that's pronul gated years ago. W go back and | ook at the
pr eanbl e.

Do you want to say nore?

MR. SAWER: Make it to where | can understand it.

MR, REYNOLDS: Any tine in the future when you
thi nk of what the agency intended to do in a proposal or in
a rule, you always go back to the preanble, which has over
the years becone nore and nore conplicated.

Because of the fact that it was done at the tine
t he agency pronul gated the rule, the Courts will generally
refer to what the agency says in the preanbl e because it's
very clear that's what they neant at the tine they
pronul gated the rule, so it's alnost |ike if you can inagine
just a long series of footnotes to the actual text of the
regul ati on so that when you | ook at the preanble and you
don't understand a particular part of it, you can go back to
the section by section analysis or you can go to the
background description of the rule, and it will give you the
history in why the agency decided to do that. Then it goes

Into a greater expl anati on.
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There's been a greater nove to do coments in the
preanbl e because of the fact that the rule nmaking process
has gotten so conplicated that once you put a rule in effect
It's very, very difficult for the agency to do anything to
change it, so if you wanted the flexibility in what you're
going to do in the future, generally the agency will put
nore material in the preanble to explain.

If you | ook at the old rules, the old standards
that particularly MSHA pronulgated in the early 1970s,
you'll find there's hardly anything in the preanble. In
fact, for the nost part it just | ooked |like they copied the
statute.

| understand all the coments here today. It's
not just MSHA, but it's true of any agency, any federal reg
agency, that the preanbl es have becone nore and nore
conplicated, and there has been a nove to provide the
material in the preanble rather than in the reg, so it is
very inmportant to have that material there, and it is relied
on by the Courts to show what the agency's policy would be
and what the agency intended to do. That's the effect of
it.

MR. SAWWER: | can understand that, but ne as a

safety conmttee man, | can always take the reg down and
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read it and pretty well know what MSHA had on their m nd.

Goi ng back to this preanble, it's kind of |ike,
you know, | ook back here for a reference, yet this reference
I s back over here. It's a preanble, true, to the reg, but
It's outside the reg over here trying to explain what was to
be done in here, which |I guess because |I'mnot a | awer |
can't understand why you don't put it in sinple ternms in the
reg where the people that it's devised for to protect and
mai ntain a healthy and safe atnosphere can understand it.

| think that's a big question here today through
the whol e thing. You know, why has it been witten in the
proposal where ne as Hacksaw, a safety commttee man for 275
working mners, would pretty well have to contact a | awyer
to explain it to ne?

MR NICHOLS: Well, you said you didn't want to
pl ow ol d ground. That comment --

MR, SAWER: Ckay. kay.

MR. NICHOLS: -- has been nade over and over, and
we've duly noted it.

MALE VO CE: Tom he ain't mad yet, though.

MR, SAWER: Ckay. Let ne go on then.

MR NCHOLS: M point is we've got 71 folks --

MR SAWER Right.
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MR NICHOLS: -- signed up to testify, and we're
on nunber 26.
MR, SAWER: Ckay. | know. |'ve been sitting

back there all day |long. Ckay.

This one has been hit on, too, and I'Il just nake
a statenent. We wanted full shift sanpling for the m ner,
but not an abatenent sanple. W wanted it on the
verification sanple.

kay. Wiy are we going, and this has been beat

on, too. I'Il hit on another topic, airstream | wore one
for two years on a long wall, so they're not nothing newto
nme.

kay. This is just a little information to try to
play down the airstream Like | said, I"'mfromNorth River
and we have a fairly new long wall system okay? W got
I nto serious conpliance trouble on our old wall while our
new wal |l was being built. W hit a stream bed, and the top
chain dragged. W had lots of forks and |lots of dust.

kay. We sat down. This was al ready being done.
W sat down with the inspector to go over ventilation and
all, and I was allowed to sit in with managenent. There was
a couple nore MSHA reps there. W kind of suggested we'd do

on the old face what was being set up on the new face. This
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stuff hadn't been built yet. W did, and it got us back in
conpl i ance, got us out of trouble.

On our new equi pnent, managenent finally realized
that there is years of experience on their long wall faces
and on their mner sections, too. These people pretty well
know what causes dust, you know, other than the drumcutting
It out of the virgin face, so they all owed our people to go
with them to go to the shield manufacturer in Germany, to
t he shear manufacturer, you know, to the punp stations, to
everybody that was involved and have themset it up the way
they knew it woul d be best.

We have everything is high tech. Everything is
controlled by PLCs. They had several sprays put on the
shiel ds that had never been put on before and did the
| ocations for the shield pullers, and the operators knew
that there was dust being generated every tinme that shield
noved. The shield was redesigned where it would all ow nore
of instead of a tunneling effect into the shields, nore of
pushing air to the face where we wanted anyhow to keep the
dust out fromthe shield |ine.

The shear people realized that all these | guess
engi neer designs, these dust paraneters on the old shear

had at one tine worked, but now they were forcing the air
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back over the handrail onto the people instead of making it
over to the face, so they redesigned that and changed that.
The water pressure. W had to check with Joy to
make sure how nmuch psi could go through the druns w thout
rupturing the cutting notor tubes inside -- and found out
that they had been upgraded a long tine ago to withstand a
whol e |l ot nore pressure than we realized it would, so we
I ncreased the pressure on the druns. W changed the spray
orifices so we could get the m st instead of the volune so
we could knock it down. W used a wetting agent, and now we
have a long wall that runs really good in conpliance.
This was pretty nmuch engi neeri ng neans suggested

by the people that worked on it day by day by day, and it

wor ked. There's just a wealth, you know. | don't want to
see the airstreamthrowed in there. | just really don't
because | wore it, like |I say, for two years.

To |l et you know how good it went down there, when
we were first put under the 060, and we were the first one
in Alabama, it scared us to death, you know. W thought
well, we're going out of business. You can't run under
this. Through efforts fromthe nen and conpany, we stayed
in the 060, and it's never been really a problemto us. O

course, we don't generate the dust that sonme of those m nes
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do, but still we handle it.

kay. A couple nore things. |In getting to where
we are today and where we are hoping to go in the future,
the traditional nethods, and |I'm speaki ng of the anount of
sanmpling plus we would like to see nore, has hel ped us
assess the exposure to the respirable dust and has brought
us this far. Under this new proposal under the cut backs on
the sampling, it has done away with what | call the
traditional nethods, and it's also conpletely forgotten the
continuous nonitoring, which that's been tal ked about today
so | won't harp on that.

Li ke | said, Brother Barnes had the airstream on
If you pick it up, it feels kind of heavy. |If you sat in
here for eight hours, it gets unconfortable. |If you get on
a 55 inch face on a long wall and got the seal pulled up
tight, it makes it al nost inpossible to function in that get
up that he had on. You know, he explained to you a | ot of
the di sadvantages to it. They're there, plus nore.

kay. 1'Il tell you about a situation in our
mnes, and it's a conplete change fromwhat this proposal is
to what happened to us two years ago. We changed our are on
the faces. W got scrubbers on our mners. W designed the

m ners and put the scrubber on the other side because of the
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way we was bringing the air in.

When we redesigned it, it put the scrubber point
out on the ramcar operator's side. They stayed in
conpliance on dust, but it blew on the rib, and they
recei ved big chunks of coal, you know, and the bigger
particles of dust in the face.

W tal ked to MSHA about it. They suggested
pl exiglass. It would |last maybe four hours, and then from
the pressure of all this material hitting it it would be
scarred up so bad you couldn't see through it, so we cane up
wWith airstream hel nets, you know, to protect their face.
MSHA's pretty nuch direct words is you can use this for
protection, but you cannot use it for a neans of ventilation
or to elimnate a man out of a dusty situation

Now t his proposal, and | understand what you said
about when you use it, but it's kind of swinging in |left
field fromwhat was told to us two years ago, which we
didn't want to use themfor ventilation, but we were told we
woul d not be allowed to use themfor ventilation to protect
the mner fromany kind of respirable dust.

kay. That's it. I've got a little statenent |1'd
like to say or read. As | said, there's been a ot that

went on today. W cone to hearings |like this to express our

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

226

opinions with the hopes that a panel of your calibre wll
listen to us, the mners, who have the years of experience
and know edge to testify to you of what would be best for us
for our health and safety, whether it be dust, diesel,
ventilation, roof control

We now ask you to return to the tables, take into
consi deration our testinony, our livelihood as it is, and
bring forth a proposed rule that we feel and know is put in
pl ace to keep us healthy for ourselves and our famli es.

W' ve al ways | ooked to MSHA for help in our
continuing fight for a safer and heal t hi er workpl ace. W
now ask you again. Please return to the tables. Look at
the mners' testinony and cone forward with a rule that we
can live wth

| thank you.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR. SAWER: | chew tobacco because this has |eft
a bitter taste in ny nouth.

MR NI CHOLS: Tom Messer ?

MR, MESSER: Panel, | was going to speak on that
subj ect Regi nald brought up a while ago about --

MR. NICHOLS: You have to cone up if you want to
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speak --

MR, MESSER. Ckay.

MR. NICHOLS: -- because it doesn't work well wth
the court reporter here.

MR MESSER MWy nane is Tom Messer. | work with
Reginald up at 1760. He brought that up a while ago about
the di screpancies of working in a place where they're taking
sanples. | was wanting to speak on that. Do you want to
hear it?

MR. NICHOLS: Is it another --

MR, MESSER. Well, this is elaborating on what he
brought up a while ago.

MR NICHOLS: | think you'd be better to take that
up with local lawif it's a situation where --

MR, MESSER:. Well, they're not doing anything
illegal. It's just -- | like that termthey use -- cheating
| egal . They're not doing anything illegal. 1It's just the
way they're going about it. There's nothing you can bring
charges or anything like that upon. |It's just the way
they're going about it. Do you want to hear about it?

MR NICHOLS: | think |I've heard about all | need
to. The situation appears to ne if we've got these charges

of fraudul ent sanpling and then we have a whol e new set, a
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di scussi on about |egally cheating, sanpling under best
conditions, but we will want to argue that this operator
programstill has sone nerit. |I'ma bit baffled by al

t hat .

MR MESSER: Well, | believe what it boils down to

I s everybody wants you to sanple nore often than what was

prescribed in the docunents we've had. What they're doing

Is they're kind of falsifying it, but they' re not falsifying

It, what the operators are doing. | nean, these inspectors
come underground. They're not red hats. They can see
what's going on. Again, it's not illegal what they're

doi ng.

They' re taking sanples |legal, but the boss wll
have you in cleaner air where you' re taking sanples. The
next day when you go back to work you're right back in the
dust .

MR, NI CHOLS: Well, doesn't that argue for what
we're trying to do here? W're trying to establish good
pl ans that work and do the conpliance sanpling oursel ves.

MR, MESSER. Yes. W appreciate that, but what
we're trying to get is nore sanpling out of you.

MR. NICHOLS: We said that's the m ni num

MR MESSER:  Yes.
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MR NCHOLS: |If we have problem conpliance m nes
or somewhere where we suspect that people are mani pul ating
the system we would do nore sanpling.

MR. MESSER:. Can you enpower the inspectors to do
that --

MR N CHOLS: Yes.

MR, MESSER:. -- if they recognize that they have
been cheated on?

MR N CHOLS: Yes.

MR, MESSER: Ckay. That's what | wanted to ask.

MR. NI CHOLS: Ckay. Thank you.

MR, MESSER: Thank you

MR NICHOLS: Terry Hunter? GCkay. Terry, you be
ready to go at quarter to 4:00.

(Wher eupon, a short recess was taken.)

MR. NI CHOLS: Go ahead, Terry.

MR, HUNTER. M. N chols, panel, | appreciate the
privilege of getting up here and talking in front of you
all. 1'"mchairman of the safety conmttee for District 20,
Local 1926, the sanme m nes Hacksaw is from

As was said a while ago --

MALE VO CE:  Your mke is off.

MALE VO CE: Turn it up. W can't hear you.
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MR. HUNTER: How about now? ['Il stand a little
cl oser.

I"d Iike to ask you a question on your sanpling on
the six sanples a year. How many sanples woul d that be each
day? Like you cone out one day. How many sanples woul d be
in a day? You ask different people, and different
I nspectors give you different answers.

MR, NI CHOLS: Five, plus the DA near the section.

MR, HUNTER: Al right. W've got a long wall and
two sections. You all would do one section a day, wouldn't
you, or would you do one each --

MR, SCHELL: Depending on how many i nspectors.

MR HUNTER  Ckay.

MR, SCHELL: Basically one section a day.

MR, HUNTER:. Al right. The average would be 80
sanpl es a year at that?

MR, SCHELL: You've got how many sections? Excuse
me, Terry.

MR, HUNTER. Two sections and a |long wall.

MR. SCHELL: Tinmes six would be 30. It would be
90. It would be 90 plus. It would be at | east 30 on each
of the sections, so you have three sections. That's 90.

MR, HUNTER. Two sections and a |long wall.
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MR, SCHELL: Right, so it would be 30 on each of

the sections, so that's 60, another 30 on the |long wall.

That's 90, plus any of the DAs that were near the section

like intake air or if you had a DA on a dunping point or

sonet hi ng.
MR HUNTER  Ckay.
MR SCHELL: So it will be 90 plus.
MR, HUNTER: Ninety plus. Al right.

Last year, in a year's tinme we had 486 sanpl es.

That's your conpany and MSHA' s i nspection sanpl es.

As

Hacksaw said a while ago, |ike equipnent going up the belt

line. Wth the conpany sanpling nore often and you

sanpling nore often, they keep the roadway wetter.

al |

They

keep the track wetter to keep the dust down. |If there ain't

as much sanpling going on, they'll slide a little bi

t on

their wetting and get nore dustier in the outby areas.

That's one of the concerns that we have.

W're glad you all want to take over the ful

sanpling. | went and got certified on noi se and dust

sanpling where | could watch the conpany nmake sure they're

doing their sanpling right. | guess one of the reasons that

we would like to see nore sanpling than what you al

pr opose

because your proposal is that many unl ess your funds get
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cut, or you said that would be the | east anount.

If you had nore funding with nore anounts, we
woul d be nore |likeable or nore pleased with that result on
account of nore sanpling because the | onger your sanples are
apart it gives the conpanies a chance to slip by their
wetting because we're on that quartz standard. On our |ong
wall we're under a 1.6 standard on dust. On our L-4
section, we honor a .4 standard and our L-90 on the 1.0
st andar d.

MR, SCHELL: Terry, can | ask just a quick
questi on?

MR. HUNTER: Yes, sir.

MR, SCHELL: |Is the requirenent for wetting the
roadways was in the plan, wouldn't your operator do it every
day?

MR, HUNTER: Well, it ain't really in the plan
That's sonething we cone up with them If we keep our
roadways down, it woul d keep our dust fromcomng up in the
sections because our air cones up, and we've been trying to
get themto keep it wetter. W' ve talked to our ram car
operators and our scoop operator about wetting their
roadways before they run in it to keep the dust down that

they was traveling in.
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MR, SCHELL: But if they need to do that to be in
conpliance, we pick that up in plan verification. Hopefully
we'd have that requirenent in the plan so they'd be wetting
t hat roadway every day whether or not they're sanpling.

That woul d be our goal.

MR. HUNTER. W have a hard enough tinme getting
themto do it nowwth as many sanples as we've got. That's
some concern we have on the conpliances and everyt hing.

On your full shift |like on your outby Part 90
m ners, you brought your standards up to 1.3 or 1.23 for the
| egal where you could find it and not throwit out. On Part
90, it doesn't classify the black lung. It would have been
better in his benefit if it had been brought down to 1.7.
Then if it got up to two it would have been a legal to fine
him and they woul dn't have said nothing about it.

It looked like that there's nore benefit to the
m ners and the section if you had went down .3 on each one
he sanpl ed. That way when they got up to two on the face,
they woul d have been citeable, or if it had been on the
out by and they got above a warning it woul d have been
citeable. Qur concern is our mne people for dust if they
get in the outby face here.

| just nmade this map up to show you -- "Il let
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you have it -- the sanpling of the conpany. The conpany's
sanples are in blue, and the federal is in red, the sanples
they took fromlast year. That was fromJune 1 to My,
2000. | can leave this with you. You all can have it.

Hacksaw was tal ki ng about our |ong wall where we
put the sprays on top of the shield and on our jack springs
when we | et down to nove forward. W're afraid on sone of
t hese conpanies that wouldn't go for this where they could
put the streamine helnmets in they'd go to streamine
hel mets instead of trying to cone up with sonething to cut
down on the dust.

The way it is now, if you don't have nobody down
there below two percent if they got the right fuse on the
airstreamthey say well, we can't confine it. Let's get it.
They coul d put sonebody down there for a little while to use
t hat .

That's one of the concerns we got that the
conpani es take advantage because | think many of these
conpani es are going to take advantage of anything they can
do, a | oophol e, because they've got better |lawers than we
have, and they understand this stuff better.

As Hacksaw said, you all wound up tal king about

your own self, your own shift exam ners of the dust
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paraneters. That's one thing that we rely nostly on the
forenmen on the sections and the nmen when you all ain't

there. By working, you know, they're trying to get out the

coal. Sonetinmes they won't make a check on that.
If you go down to federal, |ike Hacksaw said, any
time you go to federal eight or nine tinmes -- eight tines

out of ten they've got the equi pnent back working on the
spray or sonething, so they know if they can get at |east 60
percent of the coal production that sanple will be reliable
on the production. That will cut down because nowhere in
your sanple do you ever see 100 percent of production.

Every sanple you see, the production is down the
| east they can get close to that anount to nmake them | egal
Every once in a while they m sjudge and a sanple gets
t hrowed out because it didn't nake it. |If they all have a
belt go down or take an adjustnent up on the take up just to
| oner the production sanple on that shift.

That's all | have to say.

MR. NI CHOLS: Thanks.

(Appl ause.)

MR, NI CHOLS: Ckay. Gary Tranell? | passed over
himearlier. There he is.

MR, TRAMELL: Yes. |'mready.
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MR, NI CHOLS: Are you Hacksaw?

MR. TRAMELL: No. Don't even call ne that.

(Laughter.)

MR, TRAMELL: Those are nasty words.

kay. I'mGry, GA-RY, Tranell, T-R A-ME-L-L.
|"ve been hearing you all tal k about the airstream hel nets,
and I'mnot going to go there. There's only one thing that
| want to tell you is that for a fact that for dust contro
engi neering controls are the best way that you can go, not
ai rstream hel nets

The reason | know this is because at our m nes,
JimWalter No. 5 in Al abama, we have had MSHA give us a
pl an. CQur approved plan that we have on our long wall face
I s downw nd exposure tines. You all mght be famliar with
t hat .

The first nonth that we took the sanple, in the
very first nonth our mners was only all owed downw nd one
hour. That gave our nmanagenent an incentive to do better,
and due to that incentive they started addi ng water, using
engi neering controls, nore sprays, washing tops of shields.
They went to a big really reduction of dust, and they tried
real hard. At the end of six nonths, our mners was all owed

to go do for five to six hours on that sane face, and that
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just goes to show you that engineering controls is the best
way to reduce the dust. | can be done.

| heard Hacksaw nention it. They got about the
same thing with their mnes. [It's doww nd exposure tim ng
He just didn't go there with it, but engineering controls is
what | would like to see you all really think about and try
to -- you see ny friend with the helnmet on. That weighs a
lot in those faces. |If you don't have nothing on by the
time you step over those relay bars and the toes of those
shields for about 180 of them by the tine you wal k that 800
foot your legs are just conpletely gone with nothing on, so
If you was to wear all that weight you' d tell by what your
| egs and your hips are going to feel like by the tinme you do
that six or eight tines a day.

There was sone questions. You cone up with in
your introduction, M. Schell, you said sonething about the
-- let's see. That MSHA was going to give usa good plan
that worked every shift. | believe | heard you say that.

MR. SCHELL: Yes, sir.

MR, TRAMELL: Right away | was going well, he's
kind of tal king ny | anguage about every shift. M [|anguage
I's continuous nonitoring, and I would Iike to see MSHA get

i nto continuous nonitoring and getting real serious about
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conti nuous nonitoring.

That's sonething that engineering controls. W
can make it work with water. W can nmake it work with
conti nuous nonitors. The biggest question that |I've got is
out of the last ten or 12 years that we've been devel oping
t he technol ogy, why hasn't MSHA went further with that
technology to get it to a shape to where we could use that
in a coal mne?

Therefore, you cut down on your MSHA inspectors,
fromwhat |'m understanding reading all those docunents that
Tomgot nme to read. MSHA had a problem getting enough
people to do sanpling, and if we could get continuous
nonitoring in the mnes then that would hel p MSHA conme up
with a better control. [1'd like to see that.

Coul d you coment on why MSHA has not pursued or
even in this proposed dust plan | see that in those hundreds
of pages that | hel ped Tom WIlson read | seen where you al
I n your comnmttees you touched on those subjects of
conti nuous dust nonitoring quite a bit, but yet in these
proposed regs it's not there? Could you expand a little bit
on why you don't go there?

MR, NICHOLS: Well, we have pursued it, but we

don't think that we're there with useabl e technol ogy.
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MR, HEWETT: If | could expand upon that?

MR NICHOLS: Paul? [I'Il let Paul with NIOSH talk
alittle bit about that.

MR, HEWETT: Can you hear ne?

MR, TRAMELL: Yes.

MR, HEWETT: GCkay. M nanme is Paul Hewett. |
work with NIOSH in Morgantown, West Virginia. |In the
devel opnment of the nmachi ne nounted conti nuous respirable
dust nonitor, it was really started in the 1980s and on into
the 1990s and was taken over by N OSH whenever the Bureau of
M nes was abol i shed or when the Bureau of M nes joined
NI OSH.

We can take it with that program and have found
that in the | aboratory the instrunentati on that was deci ded
upon and was targeted for use in the 1980s, which involved
direct on-the-filter sanpling, sonething that would get --
the hope was to get sonething that woul d give you a cl oser
conpliance sanple. It was useable or worked fairly well in
the | aboratory, but in the field test has just not proven to
be as reliable.

Reliability is a key issue here. Instrunents
woul d fail within days or weeks after installation, and you

nmust appreciate mning is a fairly harsh environnent.
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Mounting a machine nmounted unit on a continuous mner or on
the shear or sonewhere along the pan |ine or whatever -- you
know, if it was on a shield that's a different issue. |If
it's on a shear or a continuous mner, it's a very, very
rugged environnment, and they just haven't survived.

Then there's the other issue of extrapolating the
measurenment from a conti nuous nonitor nounted sonmewhere in
by the operator and relating that neasurenent to the
operator. You're not going to have the sane degree of
accuracy you would have with a personal respirabl e dust
noni tor, you know, your punp and cyclone. For that reason,
t hese neasurenents are of doubtful use in terns of
conpliance, but it mght give you an indication of whether
or not controls are, you know, with too nuch dust and not
enough ventil ation or not enough water sprays.

We made the decision to suspend research on the
machi ne nounted conti nuous respirable dust nonitor that was
envi sioned that started out in the 1980s and concentrate
efforts on another nore reliable or a nore promsing
technol ogy. W have sone very bright engineers at the
Pittsburgh research | ab that fornmerly worked for the Bureau
of Mnes, now NIl OSH, that have cone up with sone persona

respirabl e dust nonitor technol ogy that they' re working on
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and feel would give operators and m nors indications of what
the exposure currently is and the shift neasurenent. You
know, at the end of the day you have a neasurenent rat her
than waiting ten days, but these are still in devel opnent.

The technology is well, we can put a nman on the
noon, and we've only done that a couple tines, incidentally.
It's been a long tine since we've done it. This is al nost
as difficult. A nethane nonitor is sinple by conparison.
The gas passes into a stationary sensor. Here we've got
novi ng parts, conputerized sensors, and it's just not up to
snuff whenever it cones to the m ning environnent.

So while the dust advisory conmttee can say | ook,
It would be great to continue these readouts, getting there
has proven very, very difficult, so we've decided to
concentrate efforts in nore promsing directions and are
hopi ng to have sonething else fairly soon on that, but it's
not avail able |et.

MR, TRAMELL: Thank you. Being that the situation
Is that we're kind of at a stalemate at technology with the
continuous nonitoring, in this plan the dust control plan,
you all don't hardly nention it. Wen you do get that
technol ogy, will you bring it forth, or will you put

sonmething in this plan that m ght govern when it cones into
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sone that is useable?

MR NICHOLS: | see that as being sonething for a
future rul e nmaking.

MR, TRAMELL: Yes. kay. |'ve heard everybody.
I"'mnot going to take a lot of you all's tine, but | just
want to ask you one nore question.

MR, NI CHOLS: Ckay.

MR, TRAMELL: Being that all of us coal mners has
come down here to honestly tell you all that the plan that
you have now, the dust control plan, is sonmething that we
really have sonme problens with and after all the testinony,
and | know we hadn't gotten through yesterday, but | want to
ask this question nowto see if we've got to keep you al
her e anot her coupl e of days.

Have we said anything to you all as a panel that
has made you think about changi ng sone of these plans from
the original ones? Have we said, the people that you heard
so far, anything to make you change your m nd?

kay. |1'Il have to go on

MR, REYNOLDS: 1'Il be glad to answer this. Part
of the reason we're here is to get your conments, and part
of the proposed rule process is to do just what we're doing

her e.
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W will always consider your comrents when we're
revi sing upon, you know, -- | mean, when we nove toward a
final rule or maybe even a re-proposal, but | think we have
to take everybody's comments into consideration when we're
doing that. Whatever we do, we'll fully explain it in our
favorite topic, the preanble, of the next docunent.

MR. TRAMELL: 1've heard that.

MR, REYNOLDS: One thing I did want to ask you
while |I've got the mke is on page 42138 and 42139 of the
preanble there is a discussion of what we woul d expect an
operator to do if they were willing to work with us on
conti nuous mning nonitoring technol ogy and what things we
woul d expect themto have in their plan, so there is sone
material in there. You just didn't find it in the preanble.

There is a discussion of other things that Pau
tal ked about in the preanble as well. 1It's on 42138 of that
bi g docunent.

MR, TRAMELL: Ckay. Thank you.

MR. NICHOLS: That was not a no. W need to kind
of do areality check here. W have 71 people signed up to
present comments. W just finished with nunber 25. | was
wong earlier. | thought we were a little further ahead

wi th nunber 25.
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W don't want to limt the cooments of anyone. |
do appreciate the fact that people are starting to recognize
we've spent a lot of tine on certain issues |like airstream
hel nets and the requirenents are in the preanble and not in
the rule, outby sanpling and sone ot her things, and people
are starting to not be repetitious on that. | appreciate
t hat .

| think to get through the list of 71 people that
are signed up currently, and I don't know if we'll get any
nore than that, we need to work later tonight in an effort
to try to finish up tonorrow, so I'd like to run until at
| east 7: 00 and see where we are then.

Now, at 4:45 we'll need to take a break, and the
notel needs to rearrange this rooma little bit. W're
going to | ose part of the back so we'll have to nove up
front, but | don't see any way of getting through this
W t hout working late at least tonight, and then it's
probably going to take a good chunk of tonorrow to get
through it, but to the extent you can if we spend a | ot of
time on sonething how about hitting it a lick and then nove
on? |'d appreciate that.

MR T. KLAUSING Are we going to get --

MR, NICHOLS: Say that again. You can't nake a
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comrent w thout com ng back to the table. You've already
been up here once. You're No. 72.

MR T. KLAUSING It was a w secrack.

MR. NICHOLS: That was, too.

kay. Ednond Cook?

MR. COOK: Ednond Cook. That's E-D-M O N D Cook,

and | work for Peabody Coal Conpany in West Virginia. |'ve
been a mner for 31 years, and | just want to take a few
mnutes. | want to nmake sure.

There's a lot | don't understand about it, but I
was glad to see, you know, talking about the sinple sanpling
because | know there's a | ot of discrepancy that goes on
when you just take one or two people off a section and
sanple them There's people that will do anything with
these dust sanples in order so they don't have to wear them
agai n.

You tal k about the long wall. Qur mne is a |ong
wall mne, and it is in conpliance with the dust standards.
They had the helnets. The nen didn't |ike them They
buckl ed down, you know, and said hey, there's other ways
that we can do it without having to wear the hel nets.

A lot of things worry ne about this sanpling

stuff. In the industry in the last few years there's
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different work schedules. [|I'mjust wondering if MSHA is
going to have a weekend holiday crew because we've got a | ot
of people that work at our operation that never works during
the regular work week. They only work Saturdays and
Sundays, and so | just wonder if that's going to | eave those
peopl e out there that will never be sanpled or never see an
I nspector out there.

In our operation, just recently in the |last week
or so they drove a tunnel fromour rock prep plant through
the nountain to the Harris operation, which is in the
Mai twan seam and they had to take approxi mately four foot
of top. W see in the paper that the m ne foreman pl eaded
guilty to dust fraud. For 18 nonths, those guys was in dust
fromwhere they was cutting top, that rock and stuff, to
find out that he'd been hanging the sanples, these
cassettes, in the intake.

| just kind of wonder where was everybody at for
18 nonths? Wen we took that over under our jurisdiction,
that about as filthy and dirty as any place you' d ever seen.
Like | say, last week he pleaded guilty.

Then you go back, and you're tal king about this
dust sanpling stuff. |In the past six to eight nonths, the

I ncrease when you cone honme fromwork. You stop in the
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conveni ence stores and stuff. |If you didn't know better
you'd think you was in the '50s. The nen com ng out of
these mnes are as bl ack as they can be.

There's sonet hi ng wong sonewhere because, you
know, when the dust sanpling first started you seen it
started getting better. The nen wasn't near as bl ack and
dirty as he was in the '50s, but now you see peopl e com ng
out of these mnes that, like I said, if you didn't know
better you was in the '40s and the '50s. Sonething is wong
sonmewhere and stuff.

Like | say, any step. W need you all's help, but
| think the conpany needs to be held responsible, too,
because you people ain't going to be there all the tine.
It's a proven fact. |f these conpanies can shed the
responsibility just to one agency, this thing ain't going to
wor K.

| know what bl ack |lung does. | had the m sfortune
of having sat a couple years ago and watch ny dad take his
| ast breaths due to black lung. That is a tough thing to
wat ch your parents pass away from black lung. | would just
ask that you take this thing and go back and |isten to what
the advisory conmttee has recomended.

Thank you.
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MR, NI CHOLS: Thank you.

(Appl ause.)

MR, NI CHOLS: Russell Thonmpson? Russell Thonpson?

Chuck W/ son?

MR WLSON:. [1'd like to thank you for the
opportunity. M nane is Chuck Wlson, GHUCK

WI-L-SON I'mthe local president at Council's Red Lake
Mne. It's Local Union 1545 in Sesser, Illinois, District
12. 1'mgoing to be short and sweet.

My question is in our reconmendations, the
advi sory comm ttee recommendations | should say, called for
full rights of paid participation in every phase of the
respirabl e dust sanpling, verification and training program
That included all conpliance sanpling, MSHA and operator
verification sanpling, handling of continuous dust
noni tori ng devices, which we've tal ked about that, and
extraction of data and training of mners. You know, that's
recormmended in No. 6, 16(a), 19(a), (b) and (c).

kay. My questions are | think we've already
determ ned today that notified visits are not determned to
be an inspection. AmIl correct?

MR NI CHOLS: No.

MR, WLSON. Ckay. Preannounced? Are
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pr eannounced?

MR NICHOLS: | think what we said is any sanpling
as part of this rule, mners would be entitled to wal k
around pay. Is that right?

MR, WLSON:. Ckay. Any sanpling under that rul e?
kay.

How about the miners' right to be a wal k around
| i ke during the conpany's verification process? Now, is it
I nsuring that we have our wal k around rights then al so?

MR, NI CHOLS: Yes. MsSHA would be doing the
verification. W'd be doing the sanpling.

MR WLSON:. See, it was nmy understandi ng that
when a conpany -- if they're devising a plan, they also
woul d sanple to see if their plan is going to work. Am|
correct?

MR, NI CHOLS: They may, but this rule doesn't
require it.

MR WLSON. It doesn't require it?

MR, NI CHOLS: No.

MR WLSON:. Ckay. | was assum ng that they
woul d.  Ckay.

Are our rights covered under that to be with the

conpany basically when they're doing their verification
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sanpl i ng?

MR NCHOLS: No, | don't think they would be.

MR, WLSON:. GCkay. That was a concern there, you
know, as far as what the advisory conmttee, you know, had
request ed.

Al so, | have another question. | think Ednond
kind of hit onit. If we're getting ready to go on the
al ternate schedul e, Appendix C, in our contract and we're
al so, you know, going to the ten hour shifts and al so
they're going to have 12 hour production shifts on Friday
and Saturday. How is that going to affect the dust sanpling
| i ke when a person is in the dust for 12 hours? |It's
definitely not going to be your eight tines 60.

MR. SCHELL: | think there were three kinds of
sanpling that we're tal ki ng about.

MR. WLSON: Yes, sir

MR, SCHELL: The verification sanpling that NMSHA
Is going to do, during that verification sanpling that wll
be full shift sanpling.

MR WLSON: Even if it's 12 hours?
SCHELL: Yes, sir.
WLSON: kay.

2 33

SCHELL: The second type of sanpling is
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conpl i ance sanpling, the binonthly sanpling. The proposal
I's that that sanpling would be 480 m nutes. W' ve asked for
comrents if it should be |onger.

MR WLSON. | think it should be nyself. Like
nyself, Tomand |, we'll be working ten hour shifts.

MR, SCHELL: GCkay. That's the kind of conments
we're soliciting.

MR WLSON. We'Ill be on tens, but they will have
two 12 hour production shifts on Saturday and Sunday, one
each day, as in our tentative plan for what we're going to
go to when we go to the alternate schedule, so they will be
m ning 12 hours.

I"d like to request full shift conpliance sanpling
because realistically that's the anount of dust that we'll
be inis ten hours or nore because we'll have changi ng out
at the face likely, so we're | ooking at ten hours and 45
m nutes, and then, of course, there's no changing out at the
face on the 12 hours. They can't make them work past that,
but still they will basically be in the dust close to 12
hour s.

MR. SCHELL: Just to finish that, --

MR. WLSON: Yes, sir

MR, SCHELL: -- abatenent sanpling if they were
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out of conpliance. That also would be full shift.

MR, WLSON:. Ckay. We're just requesting, you
know, the full shift regardless of the amount of tine, tens
or 12s. | would also urge you if possible we're requesting
the right to maintain our wal k around rights when the
conpany does their verifying al so.

I"'mnot going to hit on the airstream hel nets
because |I've tried to wear them before, too. They're bad.

Thank you very nmuch. | appreciate it.

MR, NI CHOLS: Thank you.

(Appl ause.

MR, NICHOLS: |s Russell Thonpson back yet? Ckay.
He's history.

Max? Max Kennedy?

MR, KENNEDY: M. Chairman, nenbers of the panel,
ny nane i s Max Kennedy, MA-X, K-E-N-NE-D Y.

First of all, I live in the State of Virginia. |
hold a first class underground mne foreman certification,
anong other Virginia coal related certifications, and I want
to nmention this one panel because later I'Il refer to it.
|'"ve served on the MSHA panel under the direction of Jack
Tysdal e to provide input on clear and gob ventilation

systens training nodul es now used at the m ne acadeny.
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|"ve been involved in several coal mne
expl osions, mne fires and too many fatal investigations.

For the past ten years, |'ve been appointed by three
successive governors to serve on Virginia's Coal Mne Safety
Board. That board is the regulatory work group for the
Departnment of M nes, Mnerals and Energy for the devel opnent
or revision of any of the state's regul ations.

That poses -- it's simlar, but different, because
It's state. It's not federal, but in rule nmaking the rules
that we develop are simlar with public hearings. W
consider all comrents and address those comments in a rule
maki ng process.

Il won't hit on that again about the advisory
committee. | don't understand why. That's between you and
t he out cone.

The reason | nentioned the panel that devel oped
that training nodel for bl eeder systens and gobber is it
| eads me to a question, and | don't think Ron quite answered
that question as far as one an operator exhausts al
engi neering adm nistrative controls for bringing a | ong wall
i n conpliance below the two mlligram standard, he can
petition the Adm nistrator of Coal for the interimuse of

PAPRs.
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Now, in your commentary it says the effectiveness
Is in dispute as far as testing that's been done at | ower
vel ocities versus velocities that are above 500 feet per
mnute. |Is that clear? Do | understand that they are nore
effective in |lower velocities, and once you get to 500 feet
per mnute then that was the decision that you all signed,
the protection factor of two? Ckay.

VWhat about the extreme velocities that was

testified here today of 2,000 feet per mnute? |Is that

going to be still a fair protection factor for that unit?
MR, NICHOLS: | don't know.
MR, KENNEDY: Well, let ne rephrase that. Let ne

rephrase that. Are you going to accept or approve those
devices at those levels of velocities? It isn't clear in
the preanble comentary whether you will or whether you
won't. It only nentions the 500 feet, and then it's silent
as to whether or not you will or you won't above that.

MR, SCHELL: We would. They've been determned to
be effective above 500 feet for the protection factor of
t wo.

Max, in reaching that protection factor of tw we
factored in raising the shield of velocity, so the way this

proposal is witten if you had exhausted all engi neering
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controls for those workers worki ng downw nd of the 044, they
could go to either admnistrative controls or PAPRs. There
was nothing in this proposal that limted, put an upper
limt, on PAPRs because of the velocity.

MR. KENNEDY: It's still unclear in the
comentary. It insinuates that the approval was based --
you know, because of the high velocities, it just says
they're effective up to 500 feet per mnute. It doesn't --
to nme, you know, that's what I'mreading. | don't know if
| m conf used.

MR NCHOLS: Did you want to comment on that?

MR, KENNEDY: \What ny question is is wll you
approve themno matter what the velocity is?

MR. NICHOLS: We don't know.

MR, KENNEDY: Ckay.

MR. NICHOLS: Let's talk about it.

M5. ROPER If you | ook on page 42137, we talk
about sonme of the summary statistics for sonme of the studies
that we used, and we do tal k about 1,200 feet per m nute,
1,400 feet per mnute, but we can | ook at the upper val ues
because there were higher velocities that were observed in
the studies with respect to estimating the protection

factor. W'Il|l address that issue.
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MR, KENNEDY: So that neans that you will if
everything is exhausted and they can't get below the two
mlligrans? Then you wll consider any velocity?

MR NICHOLS: | think that's right

MR, KENNEDY: Ckay. | think you have solicited
for cooments on that protection factor, but, first of all,
I"d Iike to know how you arrived at two when there were
testing done. You know, you still -- it nentions the
hi ghest was | think she said 1,400 feet per mnute.

M5. ROPER That wasn't necessarily the highest.
That's how we chose to characterize it.

MR, NI CHOLS: Do you know how we arrived at that?

MR, SCHELL: No.

MR, NICHOLS: |s your question how we arrived at
t he two?

MR. KENNEDY: Yes. You know, | want to comment.
It says you're soliciting comments on that nunber for the
protection factor.

MR N CHOLS: Yes.

MR, KENNEDY: |I'msaying it's too high at two
because of the higher velocities.

MR. NI CHOLS: Does anybody know how we arrived at

the two?
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MR, NI EW ADOVSKI :  The basis for us selecting two
Is explained in here, and it's basically a factor of safety
built in. Based on the best information we have, we deci ded
we're goingtolimt it to a protection factor of two. It
was based on the highest velocity, so all the data that
we' ve had, all the studies that we've done.

Now, you're going to hear others indicate that
there should be a nmuch higher protection factor, but we
decided we'll go with a factor of safety with the | owest,
which is two, and that's based on all the data that we have,
okay?

MR, KENNEDY: [I'mstill --

MR. NIEWADOVSKI: So it's ten tinmes |ower than
what NI OSH i s recommendi ng.

MR, KENNEDY: Well, the high level -- the
testinony here today was that a long wall in nmy area from
Danny Sparks was 2,000 feet per mnute down that |ong wall.
The commentary doesn't nention velocities that high for a
protection factor of two, and |I'm asking that question.

Does two fit all, all the long walls out there?

My assertion is when you ask for a comrent on that

protection factor, |I'msaying that you can't fairly, and

you' re saying of this best evidence that you have, assign
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any protection factor until you have the data and the
figures for the higher velocities before you can do that.

MR. NI EWADOWSKI: Max, that's a fair coment.
We'll look at that. | can tell you what we did was
summari ze that data. W'Ill go back and take a | ook at that
data in light of your conment.

MR. KENNEDY: There is one thing that |I'm gl ad,
and really I'mreally not glad, but if you decide to proceed
wWth this rule as witten and you do have this provision for
PAPRs and you assign a velocity factor or protection factor
and you limt that and only long walls with | ower velocities
wi Il be given the opportunity to apply for this, then you
may create an incentive for long walls that now have conpl ex
bl eeder systens that nmaintain pressures on the face line to
control the nethane and the gob to go with lower velocities
on that face to gain this approval, which will create
anot her nonster in that gob as far as ventilation goes.

So don't, you know, create a hazard for nethane
build up by creating an opportunity for an operator who may
mani pul ate the systemin order to gain this approval w thout
utilizing all adm nistrative and environnental controls.
That's a point | need you to understand.

|"'mnot going to dwell on what's been testified
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to, and I don't want to take up a lot of tine of the mners
here that do have concerns. They sincerely ran across those
concerns as they did before the advisory conmttee, so this
Is the second testinony that they've given on the sane

| Ssue.

It's still unclear to ne and also to a |lot of the
mners in the roomof sone of the answers given of the
questions that they asked validly, and that was one of the
gquestions the answer that was given was about the
verification production as far as the percentage of the
production for the verification sanple was higher than the
recommendat i on nmade by the advisory commttee.

That is what | perceived the answer to be for that
gquestion that was asked. Can you clear that up for us so
that we all understand that?

MR, SCHELL: [I'mgoing to try, Max.

MR, KENNEDY: Ckay.

MR, SCHELL: | think part of that is probably ny
fault for confusing production |evel during conpliance
sanpling with the production | evel during verification
sanpling. Wat we are proposing for conpliance sanpling is
60 percent of the average. Ri ght now operators use 50. W

use 60.
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What | was trying to say is that when it cones to
verification sanpling, we are | ooking at a production |evel
that is significantly above the average. W are not | ooking
at 60 percent of the average or 90 percent of the average.
We are | ooking at a nunber that is above the average.

Now, to try to quantify that, if you were to have
a continuum of zero percent to 100 percent and let's say 50
percent was the average --

MR, KENNEDY: Ckay.

MR, SCHELL: GCkay. On verification sanpling, we
woul d be | ooking at the 70 percent |evel, not the 100
percent of the 50 percent |evel.

MR, KENNEDY: Ckay. | thank you for making that
clear, and | hope that that clears it up for the rest of the
m ners here.

The other question and the other answer. This
horse has been beat to death today, and that is the 4.0
mlligrans. You' ve stated that this is not a 4.0 mlligram
standard, but in essence it's a 3.09.

MR. NICHOLS: What | said was it's not a 4.0
standard for the entire long wall face.

MR KENNEDY: Right. Right.

MR, NICHOLS: That's the inpression you get of
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hearing the coment. What | said was that you're | ooking at
the protection factor for the mners. For these mners that
are wor ki ng downw nd of the shear operator, it wll protect
up to four milligrans. That's a far sight fromsaying we're
going to just carte blanche raise the dust standard four
mlligrans.

Let's say sonebody is overexposed at 2.7, and
there's absolutely no other way to get it down to two.
Wll, that's not a four point standard. That's not a -- the
ai rstream hel met would protect in that case, but it wouldn't
be four mlligrans.

Do you understand what |'m saying? The protective
factor of the airstream hel net --

MR, KENNEDY: And | think that's still in question
as far as that nunber, as far as the velocity.

MR NCHOLS: Well, wait a mnute. You' re talking
about sonmething different there. 1|'mtalking about --

MR, KENNEDY: |If you do assign that to that --

MR N CHOLS: Yes?

MR, KENNEDY: |If you assign to the protection

factor --

3

NI CHOLS: Right.

3

KENNEDY: -- then in essence if they say that
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| did all that I can do and now I'mgoing to submt this to
the Adm nistrator of Coal, and if that nunber is two and you
decide it's two for all velocities then in essence in the
interimwhile the operator continues to denonstrate that
he's working on his admnistrative controls, he's working on
hi s engi neering controls and then he utilizes the PAPRs,
then he does have a 3.9 mlligramstandard, and if he
doesn't exceed to the 4.0 he won't be cited.

If he is 3.9 when sanpl ed, when conpliance
sanpling, he won't be cited, as | understand this. This is
a 3.9, and he is in conpliance.

MR N CHOLS: Well, that's correct, but you can't
take that and nmake a carte blanche that MSHA is raising the
dust standard to four mlligrans on the long wall face.

MR, KENNEDY: For those long walls that have
applied and gotten approval for those persons working
downw nd of the shear --

MR. NICHOLS: That's correct.

MR, KENNEDY: -- they are and wll, if this is a
final rule, with that nunber two protection factor assigned
to that airstream hel met then that individual, his working
environnment is and can go up to 3.9 --

MR N CHOLS: That's correct.
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MR, KENNEDY: -- and be in conpliance.

MR. NICHOLS: That's correct, but a lot of the
testinony was just open ended that MSHA is raising the dust
| evel to four mlligranms on the long wall face, and that's
not correct.

MR, KENNEDY: | think that everybody understands
what was said just then, and they understand that individual
on that long wall, his exposure will be increased, but he'l
have a protection factor if it's two.

MR NCHOLS: Only after all the other controls
have been exhaust ed.

MR, KENNEDY: Ckay.

MR NICHOLS: All right.

MR. KENNEDY: Now, will all available data be
gotten to these operators to utilize these engineering and
adm ni strative controls, all data that is present and in the
future before such approval is gained such as water infusion
If they don't water infusion at this tine on the panel, such
as wet heads on the shear druns?

W1l those be incorporated or required prior to
the extrenes as the Mne Act says that those are tine tested
and proven? WII that occur?

MR NI CHOLS: Well, yes. W've put together a
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list of controls. W've circulated it for --

MR, KENNEDY: It says all feasible. You know,
this was printed. It's tinme tested proven, scientific data,
okay? It should be incorporated prior to any approval that
all nethods should be exhausted prior to approval of
respiratory protection, just as the Mne Act says. Aml
right, or am| wong?

MR NCHOLS: Well, that's what the rule says that
all feasible engineering controls shall be exhausted.

MR. KENNEDY: There's one other thing I want to
clear up, and then I'll hush and let the m ners speak, and
that is verification sanpling and 103(f) rights.

You're saying that mners will be afforded 103(f)
rights when MSHA conmes and does verification sanpling. Wat
guarantee that they will have those rights and they won't be
chal | enged and they won't be stopped fromtraveling with
MSHA?

MR NICHOLS: Well, it would be our intention to
put it in the rule and also, |ike anything else, | nean,
we' d issue citations.

Anybody got anything different?

MR, KENNEDY: The last thing I'll say is this is

the only part that an ALJ | ooks at when an operator contests
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a citation. This they throwin the trash, so whatever your
comrents are, they only ook at the rule, so when you go
back whatever the rule is going to be, that's the only thing
a mner can hang his hat on.

Thank you.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR. NICHOLS: Do we need to break, Pam and |et
them rearrange the roonf

M5. KING  Yes.

MR, NICHOLS: Ckay. Let's try to be back at 5:00.

(Wher eupon, a short recess was taken.)

MR, NI CHOLS: Okay. Let's get started back. Is
Ji m Brackner here?

Larry wants to nmake a comrent on one of ny
conment s.

MR, REYNOLDS: | just wanted to nme, and Max
Kennedy i s not back yet, but at the end of his discussion we
had he was tal ki ng about the guarantee that people would
have wal k around rights for all types of verification
sanpling, verification sanpling, abatenent sanpling and
conpl i ance sanpli ng.

In the preanble of the rule, it was our intent in
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the way that we structured the reg that it was MSHA' s
interpretation that wal k around rights would apply for al
these types of sanpling. 1It's on page 42134 of the
preanble. There's a footnote where it says that based on
our guidance and our interpretation of the statute that's
what we had intended in this rul e making.

| just wanted to nake clear that, and Marvin
reiterated that, it is something that we will consider in
devel oping the final rule that m ght be nore appropriate to
put that into the text of the regulation, but we were going
to hear the comments from everybody that would be interested
In that, you know, at the rest of the hearings and al so the
comrent period. | just wanted to preface those remarks with
t hat .

MR, BRACKNER: Okay. M. Chairnman, nenbers of the
panel, I amJimBrackner. That's J-1-M B-RA-CK-NE-R
work for JimWlter No. 4 in Brookwood, Al abama in various
classifications, 20 years. |I'malso a section commttee man
for Local 2245.

I"d like to voice ny concerns that even though the
preanbl e states the mners' reps wll have wal k around
rights during the sanpling, thereby increasing mners'

confidence in the dust sanpling program the proposed rule
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contains nothing that provides the miners' reps with
I ncreased rights during the sanpling program | feel that
the mners' reps should be afforded the opportunity to
acconpany MSHA any tinme they're on mne property and suffer
no loss of pay. It is part of the mners' reps
responsibilities to aid in inspections.

|'ve seen tines during sanpling when sonmeone woul d
bunp an equi pnment operator out for lunch, and instead of
| eavi ng the dunp punp with the person at the controls the
operator would take the punp to the dinner hole. |[|'ve seen
ti mes when sanpling |long walls when soneone woul d be wor ki ng
near the tail gate downw nd of the shear w thout the 060
punp. If it had not been for the miners' rep calling the
I nspector's attention to this, accurate sanples would not
have been coll ected during the shifts.

As a mners' rep, |'ve spent enough tinme on MVJs
when they're not being sanpled to know and to be able to
i nformthe inspectors when the unit is running under sugar
coated conditions. There have been tines in the past when
I nspectors doing the sanpling will bring -- they did not
have AR cards and were not at all famliar with the
ventilation plans. Managenent knew this also and woul d have

taken full advantage of it had it not been for the mners
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rep. Also, the mners' reps can be a valuable link in
comuni cati on between fellow mners and NMSHA.

Yes, it would increase mners' confidence in dust
sanpling progranms to a conpany, not only MSHA, but could
al so be present and assist the operator in verification
sanpling and in the training of mners as suggested by the
advi sory conm ttee.

The mners' rep participation in the dust sanpling
programwoul d help to insure that all aspects of the
sanpling program are being carried out properly instead of
just being m m cked.

After review ng the proposed rules, it's very
pl ai n that the goals of decreasing exposure, stopping bl ack
| ung and saving lives don't seemto be as inportant to sone
people. 1'd like to take this tinme to urge MSHA to utilize
one of the nost effective dust controls ever. That's the
coal mners and their reps.

It would also be our intention and I will also ask
that MSHA go back and increase the sanpling in the proposed
rule, guarantee the rule with lasting funding and to take
the discretion out of their proposals.

M. Chairman, back to the statenent you told M ke

earlier that it would be our intention to put that in a
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rule. Please stick by that statenent because we want to see
it.

MR, NI CHOLS: Keep in mnd, when | speak of a

rule, I speak of the whole package. |'mtalking about the
preanble. | did not nake a commtnent to you to put it in
the rule. It is a conmtnent that will consider that.

MR, KENNEDY: Your statenents --

MR. NI CHOLS: | know.

MR, KENNEDY: Your statenents --

MR NICHOLS: As quick as it cane out of my nouth,
| knew | was going to hear it.

MR, KENNEDY: It would be our intention to put it
in the rule.

MR, REYNOLDS: | just wanted to make it clear
that, you know, because of the nature of the rule we would
accept comments from everybody, and then we will address it
I n, you know, the next docunent, whether it be a re-proposal
or a final rule. W certainly will consider everybody's
comments on that issue.

| just wanted to nake it clear it was our intent
when we put this discussion in the preanble that because of
the nature of the way we structured plan verification and

the conpliance end point for respirable dust, because NMSHA
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woul d be doing all of this it was our interpretation of the
statute that the well grounded rights would apply, but
apparently this is causing confusion.

It's sonething that we will address later. | know
there are several concerns. | can tell you one of the nost
obvi ous would be to put it into the text of the reg.

MR, KENNEDY: Thank you.

MR, NI CHOLS: Thank you.

| seen all you guys witing real fast when | said
t hat .

The next presenter will be Bill Caylor with the

Kentucky Coal Association. Bill?

MR, CAYLOR: Thank you, M. N chols. | appreciate
you letting ne go out of turn. M nane is Bill Caylor, it's
CAY-L-OR wth the Kentucky Coal Association. 1[1'd also

like to thank M. WIlson to agree to let ne go out of turn
as | will not be here tonmorrow. | could be here late
tonight, but | just could not be here tonorrow, and |
appreciate the opportunity to go out of turn.

W' re maki ng comments on this proposed regul ation
on behal f of three coal associations in the State of
Kent ucky, the Cooperators & Associ ates, the Kentucky Coal

Associ ation and the West Kentucky Coal Association.
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Col | ectively, these three organi zations represent over 90
percent of the production in the State of Kentucky.

I'"d Iike to cooment on MSHA conducting al
conpl i ance and abatenent sanpling. Mst health and safety
prof essi onal s and coal operators favor MSHA conducti ng
conpl i ance sanpling of coal dust.

Over the past years, operator sanpling has becone
Catch-22 for operators. |If an operator is in conpliance,
MSHA and t he newspapers say that cheating has occurred. |If
an operator is out of conpliance, then he gets cited by MSHA
and again is criticized by the news press. Either way, the
operator |oses so in that regards, you know, we favor, you
know, that aspect of MSHA taking over the sanpling process.

Wth regard to single full shift sanpling, we've
got three different comments. First, we feel like the
single full shift sanpling violates the | aw under previous
regul ations. The Mne Act and the previous MSHA regul ati ons
clearly address average concentrations of coal dust. MSHA s
current proposal for single shift nonitoring i gnores over 23
years of precedent in determ ning how coal dust should be
nmeasured; that is, averaged.

The M ne Act, in Section 202(b)(2), clearly states

this. "Each operator shall continuously maintain the
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average concentration of respirable dust in the m ne

at nosphere during each shift to which each mner in the
active workings of such mne is exposed at or bel ow two
mlligrans of respirable dust per cubic nmeter of air."

In 1980, MSHA recogni zed that, "Congress
recogni zes that variability in sanpling results could render
single shift sanples insufficient for conpliance
determ nations. Consequently, Congress defined average
concentration in Section 202(f) of the 1969 Coal Act, which
Is also retained in the 1977 Act."

We feel that neasurenent uncertainty demands
reasonabl e backups. Because of the neasurenent uncertainty,
whi ch invol ves, you know, physically taking the sanpling,
the nechani cal device itself and the | ocation of the sanple,
a lot of different paraneters, we feel like the mning
community would Iike to nake two requests.

First, the operator should be afforded the
opportunity to take a controlled sanple for verification of
the inspector's sanple. Second, the inspector should at
times, or upon a reasonabl e request, take a second sanple
that needs to be sent to a |ab other than MSHA's | ab for
I ndependent verification. | think those are very reasonable

requests.
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The third conmment under this area is on quartz
nmeasur enent s bei ng taken based on three sanples. The day
quartz is sanpled is very inportant, as we even heard
earlier in the testinony. There are nmany atypical periods
that inpact the percentage of quartz in the m ne atnosphere.
The ventilation may not be established. The operator may be
taking nore rock in the ceiling, presser roomand so forth,
again citing the exanples we've heard earlier

Three binonthly sanples are needed for each MV
This would conply with MSHA's | anguage that states the
measur enent accurately represents atnospheric conditions to
which a mner is exposed during each shift. This appears to
be the intent of MSHA, as reflected on page 42130 of their
pr eanbl e.

Defini ng concentration using an ei ght hour MRE
equi val ent neasure is flawed. Section 7.2(j), Definition of
Concentration, nmakes an ei ght hour MRE equi val ent neasure of
the anmount of respirable dust per unit volune of air.

MBHA' s definition of concentration, which is based on an
ei ght hour MRE equi val ent neasure, is an exanple of what |
woul d call voodoo mathematics. It sounds good, but it's
mat hemati cal ly fl awed.

MSHA, on page 42140 of its proposal, addresses
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concentration by setting a daily maxi num concentration of
coal dust exposure to a mner. MSHA nade the follow ng
statenment, "MSHA devel oped the existing coal m ne dust
standards from ei ght hour shift exposure neasurenents.
Therefore, if you take a sanple over a period other than

ei ght hours you nust adjust the concentration neasurenent to
be equi val ent to an ei ght hour exposure."

This statenent is incorrect. It mxes the term
concentration and exposure. An average concentration is
sinply the average of the dust weight per unit volunme of
air. Concentration is not tinme dependent, as MSHA tries to
make it. You can have the same concentration in coal dust
over one hour as you do over 24 hours.

Exposure, on the other hand, is cunulative in
nature. The M ne Act and MSHA, throughout the preanble to
t he proposed regul ations, confirmthis. The exanples
I ncl ude on page 42127 of the preanble, "For exanple, to
effectively nonitor the mne environnent for mners' work or
travel it is essential that respirable dust sanples are
representative and that they reflect typical dust conditions
to which the mners are exposed."

The M ne Act uses the term average concentration

t hroughout. In Section 202(c)(2), the law states the
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ability to reduce such dust to the |level required to be
mai nt ai ned. Section 202(b)(5) requires the operator to
mai ntai n conti nuously the average concentration of the
respirable dust in a m ne atnosphere during each shift and
t he worki ng places of such m nes.

It is clear that the Mne Act uses the term
concentration to nean the average concentration of two
mlligrans per cubic neter of error. However, MSHA' s use of
the 480 m nute maxi mum conpl etely destroys the integrity of
the use of concentration. Wat MSHA appears to be trying to
do is to reduce the longer work shifts back to the eight
hour work shift. Wy else would MSHA add the 480 m nute
maxi mun? It clearly does nothing nore than penalize |onger
work shifts. This shouldn't be MSHA's focus. MSHA s focus
shoul d be the average exposure rates during working shifts.

One flaw in MSHA s theory coul d be observed in the
exanpl e where the operator uses shifts of |ess than eight
hours. Wen MSHA speaks of travel tine diluting the
cal cul ated concentration, sinply doing the cal cul ations
using a six hour work shift wth a one hour travel tine, the
accunul ated dust during this work shift will be | ess because
the one hour travel tinme would generate al nost no dust.

I nstead of working a five day work week, the m ner woul d
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then be required to work, you know, roughly a six and a half
day work week to give himhis 40 hours of total work.

The same nunber of total hours as wth the | onger
work shifts, but different conpliances with MSHA s
definition of concentration. The key is the exposure of
mners to coal dust of a long period of tinme, the cunul ative
exposure. Even MSHA recogni zes the inportance of cunul ative
dust exposure on page 42155 of the preanble.

Whet her a mner works four 12 hour shifts or six
ei ght hour shifts or eight six hour shifts, the cunul ative
exposure is the sanme, and that's after adjusting out, you
know, the travel tinme. MSHA s proposal to adjust
concentrations to an ei ght hour equivalent is mathematically
flawed and clearly biased agai nst |onger work shifts. The
ei ght hour equivalent is not an adjustnent of the
concentration neasurenent to equate it to an eight hour
exposure. It's sinply a biased cal cul ation ai ned at
reduci ng | onger work shifts.

I f a conpany was borderline conpliant on an ei ght
hour shift and then began working a ten hour shift, the
conpany sinply wouldn't be able to neet the two mlligram
standard in that ten hours under this proposal. |f MHA

wants to us a 480 mnute factor, it should adjust the dust
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standard accordingly, you know, nathenmatically however it
shoul d be adj ust ed.

Finally, we feel that the use of the 480 m nute
factor is in conflict wwth proposed Section 72.500 that
requi res that neasurenent accurately represents atnospheric
conditions to which a mner is exposed during such shift.
"One certainly can't do this if one tanpers mathematically
with the figures that go into the cal culation of the
nmeasur enent that represents atnospheric conditions."

Wth regard to the verified mne ventilation plan,
on page 42141 of the preanble MSHA says that a verifiable
adm ni strative control would nmean a work practice intended
to reduce a miner's full shift exposure to respirabl e dust
hazards by altering the way in which work is perforned.
Exanpl es include rotation of mners to areas having | ower
concentrations of respirable dust, rescheduling a task and
nodi fying work activities to reduce exposure.

We have sone questions. Wat credit is given for
the rotation of enployees? Were does the air punp go?
Does sanpling follow the mner or stay with the MW? W
feel that the paperwork associated with this wll be
substantial and, nore inportantly, we feel that it will be

conf usi ng.
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We have several other general comments. W fee
that MSHA should insure that the equipnent that is sold to
the m ning equi pnment neet standards that's pronul gated by
MSHA. W feel |ike MSHA, pursuant to Section 102 of the
M ne Act, should form an advisory conmttee using expertise
such as NNOSH to insure that new machinery sold to the coa
i ndustry is in full conpliance with existing MSHA heal th
st andar ds.

MSHA has the duty to insure that equipnent sold to
the industry can conply with current regul atory
requi renents, and we feel that that is actually a mandatory
duty to insure that whatever is purchased by the coa
I ndustry can neet the applicable health standards.

We also feel that the inpact on small businesses,
small mnes, wll be significant. MSHA should also -- we
feel that MSHA should al so publish a study on the inpact on
smal | busi nesses, on small mnes and the small businesses
that actually work with all mnes. The study on the inpact
on smal |l business should be for the first 12 nonths of this
new rul e, whenever it becones effective, and should report
it no later than the fourteenth nonth.

Wth regards to the use of hired air purifying

respirators, i.e., airstreamhelnmets, we feel that they
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shoul d be encouraged by MSHA, contrary to what you' ve heard
earlier today. On page 42138, MSHA "...encourages m ne
operators to adopt new and better dust nonitoring technol ogy
as part of the approved ventilation plan.” If this is true,
then why not allow the use of the airstream hel net
t echnol ogy?

Ai rstream hel nets should be allowed in all m nes,
not just long wall mnes. The Mne Act, in Section 202(h),
states, "Use of respirators shall not be substituted for
environnental control neasures in the active workings." W
read this provision as saying that engineering or
environnmental controls should first be used before
respirators are allowed. Respirators should not be
consi dered as substituted when environmental contro
nmeasures are unable to reduce dust in the m ne atnobsphere.

The M ne Act does not preclude, however, the use
of airstreamhelmets as effective dust control. MSHA should
not di scourage the use of new technol ogy when the new
technol ogy can effectively reduce the m ners' exposure to
dust. MSHA should be ashanmed of itself for not requiring
the use of airstreamhelnets if it would elimnate a coa
mner's exposure to dust. The Mne Act certainly does not

restrict new technol ogy that woul d have such a positive
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effect on the mners' health and neither should MSHA.

In summary, 1'd like to talk very briefly on
econom cs. | know this hasn't been touched on nuch today,
but 1"mseeing a trend, which is very disturbing. |'m

seeing a trend east of the M ssissippi, and I am not
singling out Kentucky, Illinois, Virginia, Wst Virginia,
any state, but I'"mseeing a trend of production east of the
M ssi ssi ppi, underground production, declining.

You m ght actually say why is this happeni ng?
Well, there's other fuel supplies that are taking the place
of the coal that's been produced east of the M ssissipp
typically by underground nethods. The coal is comng from
the Powder Ri ver Basin where you have these seans that are
40, 50 feet thick, very low sul fur.

Syn fuels, which is a new coal product. You've
got tax credits of $26, $27 a ton for using these syn fuels,
and these utilities are really gobbling this up. They're
estimating that it will replace 40,000,000 to 50, 000, 000
tons of coal in the near term in the next four or five
years. That will cone out of the areas that because it's
m ning these old gob tunnels and it's located really east of
the M ssissippi again, so that's going to replace coal east

of the M ssissi ppi

Heritage Reporting Corporation
(202) 628-4888



© 0 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © 0O N O O~ W N B O

281

Natural gas. You're seeing the utilities switch
to natural gas. Way? To conply with the Cean Ar Act
requi renments. Natural gas has several advantages over coal
It can take away the price, and the price is outrageously
high. W' ve seen the increases. Natural gas requires a
smaller plant. They can build these plants within a year
and a half, two years, a small |ocation, and when you turn
that gas on there's no residue. There's no flash, no waste
that the utility has to worry about disposing of. The only
drawback, which is the major drawback, is the enornous price
of natural gas, the fluctuating price and the availability
of the supply.

The ot her inpact on American coal is coal that we
see comng from South Anerica, and it's usually hit a | ot of
our markets in Florida and in states along the coast. This
has taken nmarkets away fromcoal that's mned in Kentucky,
I[1linois, Indiana, West Virginia, Virginia. You know, it's
replacing it, sinply replacing our markets. That coal is
very low sulfur. |It's mned very cheaply overseas, and it's
barged across the ocean to our consuner utilities in the
sout heastern st at es.

As we watch the production falling, we're also

wat chi ng the enploynent falling. Fifteen years ago, we used
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to have 50,000 mners in Kentucky. You know, today |'d
venture to say we have a whole lot |ess than 15,000. |
think that officially you m ght see a nunber around 15, 000,
but I don't think it's that.

We're not just losing the mners, you know W're
| osi ng the managenent. You know, |'ve worked with people
over the |ast 20 years that have lost their job. You know,
these are the managenent. You know, miners are |losing their
j obs, and managenent people are losing theirs. The next
thing is it's going to have to be the rank and file at MSHA

| don't think you all can justify regulating a
declining industry at the sanme levels as you all are using
now on the inspectors and the personnel. It may not affect
you all in Arlington, but it's sure going to affect the rank
and file that you're going to see out in the various states.
| just want to point that out because that is a factor that
needs to go into this.

You m ght ask, you know, why is all this
happening? | could bl ane over regul ation as the sol e cause,
but that's not fair to say, just over regulation by itself.
One other major factor is the Clean Air Act. You know, the
year 2000 restrictions of the Clean Air Act is devastating.

You know, Illinois, Indiana and Chi o, western Kentucky, and
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now these restrictions are starting to flow over to eastern
Kent ucky.

There's a |l ot of coal reserves in eastern Kentucky
that are just absolutely not conpliant as we | ook at the
2000 Cean Air Act restrictions. You' re going to have, you
know, simlar coal in West Virginia and Virginia that wll
al so be knocked out of the market because it can't neet the
sul fur requirenents.

Al so, you know, 1'd like to blame MSHA for its
share of cunul ative increnental costs. Wen we're seeing
regul ati ons on diesel, ventilation regs, noise, dust and
numer ous ot her regs that we' ve seen over the |ast several
years, it has certain cunulative costs associated with it
that inpact the cost of that ton of coal that's m ned by
under ground m ni ng net hods.

It gets to the point where one by one these m nes
wi Il drop out because they can't afford to conpete because
there are just nore costs on that kind of coal, as opposed
to coal that are conpeting fromthe Powder River Basin or
maybe from sone of these |arge surface operations or South
Anerica or syn fuel where the coal is just sinply going to
be too expensive to m ne economcally, and these mnes are

going to slowy one by one drop away. You don't notice from
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going. You can't put your finger on exactly what the reason
I's, but they're going to drop out because they can't afford
to stay in the marketpl ace.

The goal of MSHA is to protect the mner. | think
they're heading toward an unmtigated success in that regard
because, you know, sooner or |ater there's not going to be a
| ot of mners working so you're going to protect this guy
because he's not even going to be working in the coal
I ndustry. Just keep that in mnd. You need to bal ance your
protection of the mner along with, you know, keeping himon
the job and keepi ng hi mworking, which is inportant.

| don't think there's a |ot of other |ivelihood
that you're going to find in the coal fields. The coa
fields just sinply are not diversified. Unfortunately, coal
mning is the only viable occupation that you find in the
coal fields. W need to keep that a very viable occupation

It's well paying. These guys -- you know, it's a
tough job. They deserve every penny they make. You know,
coal mning is not easy, but I'maquite proud of these guys,
you know, that's here behind us. They do a good job, and
the Anerican coal mner, you can't be nore prouder of him

In closing, 1'd like to say |I've never seen an

i ndustry that's been regulated into prosperity. Al that
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happens is that we're going to | ose jobs, and we're going to
| ose our jobs overseas.

Thank you.

(Appl ause.)

MR. NI CHOLS: Dan Spi nni e?

MR. SPINNIE: Dan Spinnie, SP-1-NNN-I1-E |'m
from Local 2161, United M ne Wrkers, Coulterville,
II'linois.

A lot of this stuff has al ready been gone over,
but 1've cone 500 mles so I"mgoing to go ahead and do it
anyway.

MR NCHOLS: W're going to let him

MR, SPINNIE: Which brings nme to ny first point.
How conme we don't have one of these closer to the m dwest?
You' ve got two of them out here east and you've got one out
west. | nmean, who decides this, where these are going to be
hel d at?

MR NCHOLS: M guess is it's a collective
decision of a |ot of people at MSHA. | don't know.
Qoviously | don't have the final say.

MR, SPINNIE: Ckay.

MR NCHOLS: W'll keep you in mnd for the next

set of rules.
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MR, SPINNIE: Ckay. Thank you.

The M ne Act requires that, you know, and we've
al ready tal ked about this engineering thing, but I want to
go on the record as saying that we need to use all these
engi neeri ng devices before we go to these airstream hel nets.
| don't know not hing about them |'ve never used them but
fromwhat |'ve seen about them and heard about themthey're
not good. They're unconfortable. They're hot, fromthe
folks I've talked to. | just want to go on the record as
sayi ng that we should go the engi neering before we resort to
that. It's a last result.

| had one question on that. |In the very end, who
decides if all these engineering controls are over with or
exhaust ed?

MR. NICHOLS: That would be a discussion with the
I nspector, the supervisor, the district manager and finally
up to ne.

MR, SPINNIE: And then when are they over? |
nmean, is there atinme limt when you use all these? Do you
know what |'m saying? Wen is it over?

MR NICHOLS: It's over when your best collective
thinking is that there's nothing el se that can be done, but,

as | said earlier, let's say we nake that determ nation and
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t hen sonet hi ng new appears on the scene. Then we woul d
expect those new things to be inplenented.

MR SPINNTE: Al right. As far as the walk
around rights, we've already discussed it. As | said, |
want to go on the record as saying that it's a good thing.
|'ve been safety coomittee man for 15 years at ny mne, and
we have a good working relationship with MSHA. W help
them They help us. These mners' reps and the mners
t hensel ves, they know this mne better than anybody.
They're on the front lines every day. | would not |like to
see that | eave.

On the outby sanpling, probably in 1980 in our
mnes we was a small operation. W didn't have nuch belt
line to contend with and belt drives and outby | ocations
where a | ot of dust was generated, but over the years these
belt Iines have got bigger. The horsepower on the drives
has increased, nore belt lines, and | think we need nore
t han one sanpl e taken on these outby areas.

Speaki ng on the production |levels that are going
to be nonitored, back when we had our | ast set of hearings I
guess it was back in the 1990s, early 1990s, | spoke, as a
| ot of gentlenen here have spoken tonight, that things

aren't done the sanme way on sanple days as they are on
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regul ar days. | don't know what sonebody called it. Legal
cheating. |1've seen that happen. | don't know what we can
do about it other than raising the tonnage, you know,

rai sing the percentage of the tonnage. | don't know what
can be done about it.

As far as raising the standard to 2.33 mlligrans,
in 1997 the mne where | work at went to a super section
running two machines on a split tail ventilation. Since
then, we've been out of conpliance. | don't know if this
has been addressed on these split tails as doi ng sonething
different with this, but certainly we don't want to increase
it. You know, it's like one gentleman said. |If you're
going to do anything with it, take it to 1.75 and cite them
at two, you know, if it's a legal thing.

On these super sections, first of all, do you
understand on a split tail ventilation? Are you famliar
with that?

MR, NICHOLS: Yes, the group is.

MR SPINNTE: [I'mnot real famliar with it
because we've only had it a couple years and we' ve had our
probl ens, but that's what |'mtal ki ng about because ever
since -- we've been out of conpliance ever since we've had

this. W've been under an order for al nost a year at
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Zeigler No. 11 Mne, AOd Ben Coal Conpany/AEl or whoever it
I S.

One other thing | wanted to nmention. You probably
know about this, but I'd like to voice a concern on it that
on page 42177, Part 70, the scope does not appear in this
current regul ation under the definitions in the CFR Do you
understand? Part 70, subpart (a), where it says
Definitions. The word scope does not appear in there as it
does in the regulations, the CFR

MR. NI CHOLS: We under st and.

MR SPINNIE: COkay. That's all | have for now.
Thank you.

MR, NI CHOLS: Ckay. Thank you.

(Appl ause.)

MR. NI CHOLS: Steve Wl fe?

MR WOLFE: M nane is Steve Wlfe, WO L-F-E,
UMM Local 1969, Crown Chee Mne, Burton, Illinois. I'ma
safety conmttee man

|"ve been in the mnes for 24 years. | don't know
much about |ong walls because we're in the heartland of farm
country so we can't long wall so | can't talk about that. |
don't know anyt hi ng about airstream hel nets.

What concerns ne is this yearly sanpling of outby
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areas. | nyself ama belt shoveler. | have been for six
years, and the conditions of the beltways change daily or
even quicker. | cover approximately eight mles of belt
every day. | work six days a week, eight hours a day.

Now, how can one sanple in a year give you the
i nformati on on how nmuch dust | amaround in 48 hours a week?
|'ve been along belt |lines where you couldn't see ten foot
in front of you one mnute. Go back in an hour, and it's
cl ear.

Also, it's not just ne. Qur exam ners spent half
of their day working on the belt |lines exam ning the belt
lines. Also, one-third of our shift is outby. You know,
it's not just respirable dust that we're concerned wth.
It's the idea that we could have a m ne explosion. A |ot of
belt fires are fromdust, hot roller ignition.

I"ve heard talk of this continuous nonitoring,
whi ch doesn't work on m ners because they can't stand the
rigorous inpacts. | thought that this would be a pl ace
where a continuous nonitor could work on the belt |ines.

Li ke we said, there are sone things the conpanies do on dust
sanpl i ng days, and one of those are nmake sure there's water
on the belt so that the dust is allayed on the belt Iine.

My question to you is why woul d our outby people
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be | ess inportant than the coal produci ng people?

MR, SCHELL: The answer is clearly they're as
inmportant. 1'Il try to at |east explain to you why. In our
proposal, we suggested that we woul d sanpl e outby DAs at
| east once a year, and | underscore the words at | east.

When we | ook at the data that we receive from our
sanpl i ng outby DAs now and the data that we receive fromthe
operator outby sanpling, we collect a |ot of sanples outby.
Very few of them show high dust levels. | think |ast year
there were perhaps eight citations issued outby.

It was with that in mnd that we felt that we
needed to continue to nonitor those definitely and focus on
where we have problens. |If you just | ook at our experience,
nost of the problem appears to be at the faces, not at the
out by.

You raise that question. A |ot of people have,
and that's an issue --

MR. SPINNIE: Right.

MR, SCHELL: -- we certainly need to consider, but
that's what led us to that concl usion.

MR SPINNTE: Well, | would suggest that if you
woul d cone to the mne and | ook at me when | cone up out

fromunderground there isn't anybody any bl acker than | am
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at the end of the day.

MR, SCHELL: We understand your comment. My
calculation is it ranks in the top five of the nost
comment ed on here.

MR SPINNIE: That's all | have. Thank you.

(Appl ause.)

MR. NI CHOLS: Keith Fl ower?

MR FLONER Hello. M nane is Keith Flower. [|I'm

the chairman of the health and safety commttee for Loca

2397 of the United Mne Wirkers. | also work at Jim Wl ter
Resource No. 7 in Brookwood, Alabama. It's good to see sone
of you all. 1've seen sone of you in the past and had sone

comments on other areas of the | aw

| appreciate the opportunity to address all of you
concerned the new proposed regul ations, but | nust say that
| shouldn't be having to address such ridi cul ous
regul ations. |, too, have drove approximately 500 m | es,
and | believe today that it's a waste of ny tinme to have to
be here. That's no throw back to any one of you all, but I
honestly believe if you all care about the welfare of the
m ner down there working that you woul dn't propose such
regul ati ons as we have today, as best | can understand them

anyway.
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| have read through them nunerous tines, and stil
to this day | don't really understand, you know. | read the
preanble and | read the proposed rule, and | don't
under stand how they conflict with each other and what they
say and what they don't say. |I'mgoing to best try to
address sone of the concerns | have that |'ve had probably
with the old regulations also that's not addressed in the
new regul ati ons.

Nearly all, if not all, the proposed regul ati ons
continue to put mners at high risk for black |lung and ot her
respiratory disease. | nust remnd you that mners are
dying every day of black lung, and it is time that we put a
stop to this.

You know, | heard the gentleman talk a while ago
fromthe coal association, and it took nme back. M father
died fromblack lung. | was age four, so | was raised up
Wi thout a father. |'ve heard other people today testify
having to see their father go through this awful di sease and
die. | guess nmaybe |'m blessed that | didn't.

| heard himtal k about the burden that this m ght
put on the operators and that mners are not put out of
work. Let ne say today | assure you if you'll call ny

not her, which is about 82 years old, that she would tell you
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I f she had the opportunity to go back she'd have rather been
on welfare than to have ny father working in conditions and
died at an early age. There's just sonething that touched
me as this guy was talking. | wasn't even planning to talk
about it.

You know, today | realize nmy job is rea
i nportant, and | need ny job, but I don't want to end up at
the age of 60 and be dead. |'d rather see ny grandki ds grow
up, ny kids, so let's renenber today the nost inportant
thing | feel like you all's job is is to put out rules that
wll protect the mner that's down there working, not to
raise the profits of the coal operator. | don't think that
you all have a right or a responsibility to that. | know
that we need to stay in business and keep the job, but I
al so know there's ways of doing that, and I'Il share sone of
themin just a nonent.

First off, Marvin, you asked earlier to a guy
that's from Al abama, JimWalter No. 5, if there wasn't
people in Al abama wearing airstreamhelnets. Like | said, |
work at JimWalter No. 7. | can attest that we're not
wearing them W've tried themin the past.

|"ve had the opportunity to go into several other

m nes and i nspect other mnes, the U S. Steel operations,
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some of the Drumond operations, and | can tell you to this
day that there is not a single union mine that | know of in
the State of Alabama, in talking to sone of the other
operators or mne operators, that wear airstream hel nets
today and work on a daily basis.

| would challenge -- if you' ve been told they do,
I woul d chal | enge whoever told you that and see. That's
what | want to start off tal king about. | know you don't
want to hear about it because you're heard a bunch, but I'm
going to anyway.

First off, in lieu of using airstreamhelnets, in
| ieu of engineering controls for respirable dust
conpliances, first of all | want to talk about some personal
experiences. Back in 1990, JWR No. 7 M nes was out of
conpliance on the dust standard. During this tine it was
allowed to mne just about two-thirds of a panel out of
conpl i ance.

The union started taking position of this,
starting raising the issue with MSHA. MSHA cane in at this
time and started changi ng and went and said they was going
to put us under 060 sanpling. The first thing -- not the
second, not the third, but the first thing managenent had

stated was we cannot operate under 060. W w |l shut the
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coal m nes down.

The first position that UWM took with Joe Main
and several others in the |ocal subcommttee that we was not
going to allow our mners to wear airstream helnets. The
second position was we was not going to allowthe mnes to
be shut down; that we was going to sit down and try to work
and try to come up with engineering controls that woul d keep
that m ne operating.

W went to doing this. W sat down and canme up
with a plan. At that down it was called a doww nd sanpling
pl an used in the hanging nethod. | don't whether any of you
all remenber that.

MR NCHOLS: W're quite famliar with it.

MR FLONER: It was real conplicated in sone
areas, but it gave the mner sone protection as far as
wor ki ng downw nd how | ong they could be exposed.

As | said, we sat down and canme up with a new dust
control plan which cal cul ated downwind tinme for the shear
and added several engineering controls. W acconplished
getting several sprays added, including shield sprays onto
our long wall shields. It first started out with our plan
saying we're going to wet down the top of our shields. W

came up with adding the shield sprays.
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You know, when we first started talking with
managenment they wanted airstream hel nets. They said there's
no way -- no way -- that you can add shield sprays to the
top of these shields to wet down the shields as they
advance. W acconplished doing that. W did not even wait
until we got new shields in. W retrofitted the shields
that we had and started putting sonme. They're not as good
as the ones we have today, but they did start having sone.

We have a continuous problemstill today, though,
Wi th the operator maintaining the controls that are
installed. |If these regulations are inplenented, you can be
assured again that the first thing the operators are going
to screamis that there's not any engineering controls
avai | abl e and cannot devel op any that can be installed to
reduce respirable dust. That's the first thing they're
going to holler after they conme to you and tell you we've
tried this, we've tried that and we've tried this.

That brings ne to the point of you saying well,
we're not going to raise the standards to four mlligrans.
| understand what you're saying, but if you read the rule in
essence you are raising the standard on long wall to four
mlligrans, up to four milligrans, for the person downw nd

of the shear.
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Now, | don't know. Fromthe school | cone from
the only way you can interpret that is raising it. | know
you say this is after everything has been exhausted, but the
operator has to conme back and show you all what they've
done, what's out there, that there's nothing else out there,
and then it's going to be raised.

Like | said, again, in 1990 if we had had this in
pl ace we woul d have been forced to wear airstream hel nets
today. Airstream hel nets al so pose several other dangers to
the mners working on the long wall. As you' ve heard
already, the visibility is greatly reduced, and historically
on our long walls faces continuous roll out, causing |arge
rocks to roll out into the wal kways. By wearing these
hel mets, the mner cannot see fromside to side; therefore,
causing the mner to be covered up and possibly killed from
t he rocks.

| said before we have tried to use the airstream
hel nmets at our mnes in the past. The mners wouldn't use
t hem because they could not conmunicate with each ot her
The guys today, | think you heard himup here trying to
testify. W couldn't hear himin the back, and there wasn't
any other noise going on in this roomlike there are on the

| ong wal |l face.
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Also, | think one gentleman testified about people
chewi ng tobacco. How many tines do you think that guy
wor ki ng downwi nd is going to keep that face shield down when
he's got a dip of tobacco or chewin his nouth to spit?
He's going to be raising it up continuously to do that.
Therefore, if he's working in 3.5 mlligranms he's going to
be exposed to higher |evels of concentrations.

You tal k about -- the NIOSH study that | read
tal ks about the guy looking into the air, facing into the
air at all times. This is not feasible for a person to do
that. If on our long walls that person is constantly facing
the air, then all the rocks from behind him which we
historically get comng up the panel line and rolling over
into the face, could al so cause a great danger to him

| also rem nd you that -- excuse ne. | also don't
under stand where MSHA gets their information about the state
rai sing the dust standard to four mlligrans by using
airstream helnmets. Fromthe testinony today and re-readi ng
the preanble and all, | see sonething Nl OSH does cone up
with, but | also didn't see in there anywhere, as Max tal ked
about earlier, where they tested it using high velocities of
air.

| think you've all been in our mnes. You know
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the high velocity that we have on our |long wall faces. At
no tinme do you ever go down there and find we're using 400
or 500 foot per mnute. There's always extrene higher

| evel s than that due to nethane levels. There's no way we
can operate without it. Actually, it creates us sonme nore
dust problens from having to have so nuch ventilation on our
face.

We strongly believe that not only woul d using
these airstream hel nets expose mners to higher risk of
black lung. It would create other dangers to the mners. |
must rem nd you again, and | have a totally different
interpretation of the Mne Act than what the fell ow that was
representing the coal operators a while ago had.

Let me read. Section 203(h) of the M ne Act
plainly states that the use of respirators shall not, and
underline shall not, be substituted for environnental
controls, neasures and active workings. | think it's
plainly stated. | don't think you should be reading
anything else in it except it was not the intent of Congress
to be able to put sonething on a mner that was going to
reduce the dust concentration that had been if you had to
clean the environnent up. W believe that this portion of

the proposed rule makes it clear that MSHA believes that
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conpliance is not inportant to the m ner working down there.

Secondly, | think that's enough on airstream
hel nets. | believe you' ve got the nessage today. | hope
you have anyway.

Let's tal k about the single shift and full shift
sanpling. UMM has been conpl ai ning and communicating to
MSHA for years that mners are not being nonitored under
normal working conditions due to the fact that sanples are
bei ng taken on an ei ght hour portal to portal, and mners
are being required to work up to ten hours a shift.

W' ve been requesting that sanples be taken for
the entire shift on which the mners are bei ng exposed.

This is the only way we can be assured of what |evels of
dust concentration mners are being exposed to on a daily
basis. Here again | want to give you a true experience that
| had. Let ne rephrase that. That one of ny other
committee nen had here in the past July, this |ast nonth.

In July of this year, an MSHA inspector ran dust
punps on the long wall of our mnes. Wen he arrived on the
|l ong wall, he started checking all the dust paraneters,
whi ch included taking water pressure readi ngs on the shears
-- and other areas of the long wall, all the dust

paraneters, which took himapproximately an hour to an hour
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and a half to take all these readings before mning could
even be started.

In talking to the mners and fromny own
observation of the long wall, this procedure is not done on
every shift when they are not sanpling. An inspector took
up the sanples also 45 m nutes before the end of the eight
hour shift in order to get the punps outside by the all owed
ei ght hour sanple tine. Therefore, the mners was only
bei ng sanpl ed for approxi mately six hours of the actual
m ning cycl e being done.

Wien | say this is not done on every shift, when
our people go down there when they're not runni ng dust
punps, when the inspector is not down there, they go down
there, and they have gauges on the shear, the incom ng water
pressures to the sprays and everything so all they do is
| ook at their pressure gauge to see that they got the sane
anount of pressure comng to it, nmake sure all the sprays --
eventual ly | ook at the sprays and nake sure they're working.

Thi s has been approved by MSHA for themto do
that. They don't have to go and get a gauge. They put it
on the drum so they're going to put it on each spray to
check and see how nmuch pressure they've got. That's the

reason when the inspector cones in he does it this way, and

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

303

that's one of the reasons that it takes so long for himto
doit. It wasn't that he wasn't trying to do his job.
Actually, | think he was trying to do his job properly to
make sure. |If these sanples was taken for an entire shift
the mners worked, then it would be harder for the conpany
to mani pul ate the sanpling process.

You'll have to excuse ne. |[|'ve got notes wote on
every different topic here. Here again, | nust remnd al
of you that we're continuously having mners die of black
| ung and ot her respiratory di sease caused by exposure to
mne dust. Until we start sanpling mners for their entire
shift, we will not know what engineering controls to add to
reduce exposure to the respiratory dust concentration.

It is not only the right of the mners to be
protected fromrespirable dust, but it's MSHA s
responsibility to nake sure that operators nmaintain the dust
concentration below or at allowable imts. This rule does
not do that. W, the working mners, demand that MSHA
denol i sh this proposed rule and go back and start over with
a new rul e by adopting the recommendati ons of the federal
advi sory comm ttee's recomendati ons that was approved and
whi ch was appointed by the Secretary of Labor.

Here again I'll stop for a mnute. Wy should we
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have wasted all this noney putting this task force together,
this conmttee together, and get their recomendati ons and
throw them out the wi ndow? | challenge you, each and every
one of you. o back and get the advisory commttee reports
and conpare it to what you all conme up with. Basically
that's what you' re doing. You took a couple good ideas out
of there. Again, | think you was on the right start with
the full shift sanpling, but you just didn't carry it
forward enough.

| rem nd you that ny understanding of this
advisory commttee, it was nade up of two people froml abor,
two people from managenent and five independent people.
Each and every one of them agreed on that report. Each and
every one of them| believe signed off on that report, so |
believe that if you had adopted that report then the UMM
| abor and nmanagenent woul d not have had a right to conplain
about what's in that report because they all signed off and
agreed on what was in there. They had their representation
t here.

We have al so requested that mners or mners
representatives be allowed to participate in all sanpling
procedures, whether it was for conpliance or plan

verification, at no | oss of wages to the enpl oyee, but there
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I's none in the proposed rule. Operators surely, surely wll
chall enge the policy or preanble if it is not mandated in
the rule, and it is likely that mners will not participate.
There again, | heard | think M. Schell, and nmaybe you, too,
Marvin, saying that they will have the right.

Let nme address policy and preanble. | have over
the years of being involved in the safety commttee, | have
dealt with policy. | have dealt with MSHA subdi strict
managers, MSHA district managers. | have seen policy change
from one nmanager to another manager, subdistrict manager to
manager. |'ve seen inspectors interpret the policy totally
different.

Recently, a few years back, | seen a |lot of policy
changes change. The first thing when | contested a | ot of
this thing was that it will not hold up in Court. |[|'ve been
told that nunerous tinmes by a hearing officer, by an ALJ in
a Court case that | was in with a person at JimWalter
Resources. That policy cannot and will not be mandated by
the law. It has to be final rule before it can be upheld.

"' mnot saying that some of them haven't got by,
you know, and been enforced that way, but any that's
chal |l enged can be throwed out. | firnmy believe that.

Again, if it's not in the rule don't expect it to happen.
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"Il give you anot her exanple of the conpany that
| work for, how | guarantee you they will challenge it.

Back in Novenber, 1991, and this is all docunented in the
105(c) that was filed, and I can show you reports on it.

The safety commttee man at ny m nes was di scharged, the
conpany stating that he was not staying close enough to an
MSHA i nspector that was on the No. 1 long wall to evaluate a
proposed dust control plan.

The foreman stated that the comm ttee man was
spendi ng too nmuch tinme at the shear and talking to the
wor kers about the conditions of the sprays and also to MSHA
I nspectors about the plan not being followed. The committee
man at all tines was within 15 feet of the inspector, but
yet he was di scharged.

Therefore, the operator plainly denonstrated that
they don't want mners' reps with the inspectors when it's
required by the M ne Act under the protective rights, so
they sure won't allow mners' reps to be part of any dust
sanpling which is not required by the final rule, there
again underlining final rule, not preanble.

For years, UMM has been conpl ai ning to MSHA about
t he operator conducting their own conpliance sanpling, how

easy it was for themto nmani pul ate the dust sanpling
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procedure. |'ve stated |I think to you, Marvin, personally
and to Lawrence Schell at -- and at other places | always
give this exanple. It's like nme or you driving down the

hi ghway. W notice that we're going too fast so we pul
over and give ourselves a ticket.

You know, that's what the operator in a sense in
essence does by doing their own sanpling. That's what |
feel it's like. Hey, we're out of conpliance so we're goi ng
to sanple and give ourselves a citation. No, nost of the
time they're not. They're going to try to manipul ate the
system and keep fromgetting that violation.

Therefore, | appreciate, and | underline really
appreciate, you taking or saying that you're going to take
over the operator sanpling procedure because | believe that
shoul d have been done years ago and needs to be done today.
The only problemis |I don't see anywhere in the final rule
that says you are going to take themover. It says that
you're going to do all the sanpling, but in essence what
you're going to do is sanple at least six tinmes a year.
Therefore, we're going to be losing all that sanpling that
t he operators do.

You asked a guy earlier today well, do you all not

want us to do away with operator sanmpling? | guess if it
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came down to having no sanpling or the operator sanpling
some, | guess we're better off having the operator sanple
some, but | think it's been mandated and | think all the
testinmony will show that MSHA shoul d take over all sanpling,
but not reduce it. Not reduce it.

You tal k about mani pulating the system |If they
know you're coming six times | guarantee you they're going
to make sure the plan is being followed once the plan is
approved, the verification plan has been approved. They can
make sure that that plan is right for that period of tine
you' re comn ng.

They can afford to operate a whol e week because
you get to a point as a mners' rep and as an operator. You
can about figure when MSHA is going to conme and run dust
sanples. All you' ve got to do is keep it on the cal endar
when they've been there last, so it will be a |ot easier for
themto do.

As | said again, this is ridiculous. W asked for
nore efficient sanpling. As a result to our request, we get
| ess sanpling and hi gher | evels of allowable dust
concentration.

What MSHA is proposing in this final rule is to

steal, and | underline steal. 1It's like taking candy from a
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baby or something or going to the store and getting a candy
bar and not paying for it. Steal the health fromthe
working mner is what this rule does.

"' mabout to wap up. | just have a couple nore
things here. | guess the first question, and | think it's
been asked, but | want to re-ask it for the record, is why
is it not inthe final rule? You know, it's in the
preanble, but why is it not in the final rule that mners
representation will have the right to be with MSHA on al
I nspections, plan verification, abatenents, conpliance and
all in the final rule? Wiy is it not put in the final rule?

MR NCHOLS: Well, it's clear in the preanble,
but we have a comment about, you know, we know your desire
to have it in the final rule, which we'll consider.

MR, FLONER: Al right. Another one. On this
plan certification, the way | understand it's set up, and
correct me if I"'mwong. The operator is going to get
everything they think they've got that needs to be in place,
set it up on the long wall or the mner section, as far as
that goes, that they think can be in conpliance. Then
they're going to call you all or MSHA --

MR N CHOLS: Yes.

MR FLONER -- and you all wll come out and
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sanple it. |Is that correct so far?

MR, SCHELL: | don't know if they'll call us,
Keith, but you're right. W wll notify themthat we plan
to do verification sanpling. Then they have to get prepared
for us to do that.

MR, FLONER: Ckay. All right. So why is it then
once they say they're ready to have the verification of the
plan, why is it if MSHA cones out and sanples and they're
out of conpliance there's no citation witten?

MR, SCHELL: The purpose is to test that plan to
see if it works at these high |evels.

MR FLOXER  Right.

MR, SCHELL: So it may not work, which neans they
may have to do some nore.

MR, FLONER: Ckay. Do you think, though, you
know, these mners are having to work in these high
concentrations of dust this whole tinme when they're out of
conpliance, this nonth or two nonths or three nonths it can
take for themto finally notify you all or either you al
notify themthat we're comng out. The mners are exposed
to higher |evels.

You cone out. You sanple and find out that plan

I's not working, so then you conme around and tell them
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they've got to do sonething else. No citation, no abatenent
time, nothing that the union can challenge, nothing that the
union has a right to go -- under the Mne Act, but yet they
coul d have another nonth or two nonths, and you cone back
and sanple again and it still m ght be.

Do you understand? If you wite a citation, then
you have to put an abatenent tinme. The union at that tine
will have a right to challenge that abatenent tine, whether
we say no, MSHA, that's too long. | believe we've got good
| nspectors, okay, but | honestly believe that those working
mners and mners' reps has nore of a feeling of what tine
it would take to abate a certain citation, how |l ong we
shoul d gi ve operators.

| guess you're not going to give ne an answer that
| like. The statenent I'mtrying to make is take that under
consi derati on.

Tal ki ng about the highest average production, this
I's going to be based on eight hours or ten hours of
production that you talk about they're going to have to put
in their plan. You know, you talk about well, we're going
to go wth the highest percentage of the production
There's nothing that | see spelled out in there that says

okay, even though people are working ten hours, you know,
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what are they putting in the plan, what those peopl e produce
I n an ei ght hour period or what they produce in that ten
hours or that 12 hours?

MR, SCHELL: |It's required to be put in the plan.
Nl CHOLS:  Full shift?
SCHELL: And required to be put in the plan.

2 33

Nl CHOLS: Full shift and required to be put in
t he pl an.

MR, FLONER:. Ckay. |Is that in the final rule?

MR. SCHELL: Yes, sir.

MR FLONER: It is in the final rule? Wat part
of the final rule?

MR. SCHELL: Keith, there's a section that
describes new information that has to be added to the
ventilation plan. It relates to 75 to 300. There's a
section at the end of the final rule where it tal ks about
new t hings that have to be added to the ventilation plan.
It's in that portion of it.

MR, FLONER: It does spell it out?

MR, REYNOLDS: Yes. | was going to say also |
think we've had this -- a lot of people didn't realize it
was in the proposed rule, but everything in the existing

ventilation plan subm ssion and approval process would apply
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here, so the identification requirenments. None of that
changes. That would still be in place, so the mners
representative woul d have to be notified, and copi es of
everything that went back and forth would have to be posted
on the bulletin board.

The additional information is also the one part of
the actual rule which gets the list of what the operator has
to include in the ventilation plan, which includes the shift
pl an.

MR. FLONER: Ckay. That brings nme to another
question then, | guess. |If they put a nunber in the plan,
we produce this amount of tons, and as a mners' rep, as the
| awyer said, | have a right to comment on any plan
subm tted. Thank goodness that hasn't been took away yet,
but if | challenge that, their nunbers are wong, then what
resources are you all going to use to cone back and
determ ne whether they're putting the proper nunbers in the
pl an or not?

| nean, | don't see a big change today from when
the inspector conmes out there. He calls the engineer on the
phone and they say well, we produce this many tons. | nean,
all he's got to do nowis wite it in his book. How are you

going to be assured that he is accurate in telling nme what
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he produced?

MR, SCHELL: On the tonnage, there's a
requirenment, and it's a new requirenent, Keith, that the
operator has to record production on every MMJ every day,
and that's a record that they have to keep

MR. FLOAER. Right.

MR, SCHELL: So if we have reason to believe that
those records aren't accurate, nunber one, we're going to be
tal king to people like you. Also, we can cone out and do
physi cal neasurenents to see what they're doing, but our
experi ence has been when you require an operator to docunent
every day on every MMJ they're very careful about it because
they know that if they screw up there's a witten record
that denonstrates that they've screwed up.

So just the fact that they have to keep that
witten record and the fact that there are people |like you
and the fact that we can make those neasurenents, we ought
to have a pretty good idea whether those records are
accurate or not.

MR, FLONER: Ckay. | would disagree with you on
what you said about the operator neking sure. | can show
you numerous viol ati ons now where they' re supposed to record

i n our boss book exam nation of an accurate record that's
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been taken, what they did and what they didn't do. You go
down there, and you see totally opposite of what they wote.

As a matter of fact, a conmon statenent is area
clear. Area clear. They you go down there are wite 15
violations. You know, it doesn't seemlike the area would
be clear.

It just seens to ne that w thout NMSHA getting
I nvol ved and taking their own nmeasurenents, there again
talking to the mners, the mners' reps, having themin the
pl an verification process, the operator could, and | ain't
sayi ng he would, but I'msaying the possibility is left out
there for himif he mnes 100 foot to cone out and say well,
| mned 70 feet, 80 feet.

There again, even though | work in a pretty large
m ne and have several nenberships, | know we put a high,
hi gh burden on our local if they had to pay ne to be with
the inspector on plan verification, much |less on the
operator going down critiqueing their plan. If it was all
spell ed out, we would be there throughout the process to be
assured to be a set of eyes for MSHA, a voice for the mners
to MSHA to know what we've recorded and what we know t hat
t hey' ve produced.

There again, in the final rule there's nothing for
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that in there. You know, there's nothing stating how you're
going to get them neasurenents or how the operator is going
to get them neasurenents. There's another |oophole. |

t hi nk attorneys know about | oophol es; at |east mne did.

I"'mtrying to wap up here. Here again, |'ve
tal ked about | know policy can't be enforced. One other
thing I want to touch or a couple things that I'"mgoing to
try to touch. The main thing is | want to nake it clear
that, you know, once the operator has notified MSHA t hat
they're ready for themto cone out and sanple for a plan
verification, howlong -- there's nothing in the rule that
says how long MSHA is going to wait before they cone to each
MW to nmake that plan verification.

There's nothing in the rule that nandates that.
Therefore, if the budget was cut, the noney was taken away
and you couldn't afford the personnel, it could go on for
nont hs because there's nothing nmandated that we will be
here, MSHA wil| be here, at a certain tinme and nmake that
pl an verification.

Again, | know that you sit here and say you can be
assured we're going to be there, and |I've learned from
dealing with the agency, with MSHA over the period of tine

and with the operators that if there's nothing in final
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print witten out that mandates it, then there's no recourse
that the mners have, so please take that into
consi derati on.

My m ners m ght be exposed to over three
mlligranms of dust up to a six nonth period of tine. The
possibility m ght not be but two weeks, three weeks, but,
you know, and I would like to think at ny operation | would
be taking sonme nore avenues as it was addressed here today
under the 103(Q).

What |"'mtrying to say is why put sonething in the
regul ations that I would have to be forced to use that
avenue when we can put it in a nmandated rule now that spells
how | ong an operator is going to have before you cone in and
make the verification? The answer is going to be here a
certain anount of tinme. There's nothing that states that in
there anywhere. There's nothing that gives any tinme frane
or any tinme amounts. | can have all the good intentions in
the world, but sonetinmes | don't have the resources nyself
to do all of it.

| think it was stated and we all know that there's
a possibility of a change, an adm nistrative change due to
the election comng up, an election year, so when we nake

the final rule let's nake it as clear as we can. Put
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everything in it that nandates what we're going to do and
when we're going to do it. Then we have sone avenues to
conme back at.

Lastly, | think, unless sonething else cones to
mnd, | want to address one thing that |I think I heard M.
Schell talk about today or asked for comments on, and it's
the abatenent sanples. | want to nmake it clear today before
| | eave even though I don't have all the answers at this
time. | do want to |let you know that we believe that a
hi gher | evel of confidence should be required on abat enent
sanpl es.

You know, that |evel of confidence could cone from
several different ways, | guess. | don't have all the
answers, but | definitely believe that even though | don't
really believe there's going to be many abat enment sanpl es.
"Il tell you that right now. In this rule, | don't think
there's going to be nmany citations witten to the m ne
operator. That's one of the problens that | have. | think
this gives so many | eeways for violations not to be
existing. | do believe that we do need a higher |evel of
confidence in that area.

That's all 1've got right now |If you' re got any

questions -- | mght think of sonething else, though
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MR NICHOLS: | better say no. Thanks.

MR, FLONER: Let ne say this. |If you do have any
guestions --

MR, NI CHOLS: In closing.

MR, FLONER: In closing, as the preacher says. 1In
closing, if you have any questions at any tine, don't
hesitate to wite them M address is available. Send them
tonme. Call ne.

MR, NI CHOLS: W know where you work

MR, FLOWNER: Thank you

MR, NI CHOLS: Ckay. Thank you, Keith.

(Appl ause.)

MR. NI CHOLS: David MAteer?

MR. MCATEER  Good evening, M. Chairmn, other
panel nenbers. MW nane is David McAteer, D A-V-1-D,

MC A-T-E-E-R Like a couple of other guys said, |'ve cone
a long ways. Although everything has been pretty well
covered, I'"'mgoing to go ahead and state.

"' m been a UMM safety representative for 15 years
at JimWalters No. 4 M ne, Brookwood, Al abama. | cane here
to speak today on behalf of over 300 mners at our mne. |
need to get our nessage across loud and clear. 1t's been

said many tines today. Go back to the drawing board. These

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N e

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

320

two proposed rules as they are noww !l elimnate or
undercut a key portion or the key protections coal mners
currently have.

Go back to the drawi ng board and foll ow the
federal advisory committee's reconmendations. Do not
I ncrease dust levels. Do not reduce dust sanpling
frequencies. Do not replace engineering controls with
respirable protection or admnistrative controls on | ong
wal | s.

The advisory commttee called for |owering dust
exposure |levels. The commttee called for increasing
conpl i ance sanpling. The commttee called for environnental
controls to continue to be the nethod to control coal m ne
dust and not to be replaced by respiratory devices. NMSHA's
proposed rules allow respiratory devices to repl ace
environnmental controls while increasing dust levels. It's
wong. |It's going to prolong progress and reform ng the
coal m ne dust problenms. MSHA should get back on track and
follow the advisory conmttee's recomrendati ons.

M. Chairman and panel nenbers, you have heard and
w || hear many nore serious problens wth these proposed
rules today. By no neans is this all we found wong with

the proposed rules. 1'll say it again. |It's wong to raise
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dust levels. |It's wong to reduce dust sanpling. It's
wrong to reduce coal mners' protection from bl ack | ung.
It's just plain wong. Sonebody at MSHA should stand up and
admt it's wong, but say they're going to nake it right.
Thank you.
MR, NI CHOLS: Thank you.

(Appl ause.)
MR, NI CHOLS: G eg Mahan?

MR MAHAN. My nane is Geg Mahan. |'mfrom
[Ilinois. I'mthe local union president. |I'mglad to be
here today, and I'mglad you let ne speak. [|'mvery
di sappointed. |'ve cone over 500 mles, and I'mtired.

First, the board did not follow the federa
advisory commttee's recomendation. That's very
di sappointing to ne. Second, you did not listen to the

m ners. They have spoken for many years. You did not

listen to the International in their lawsuit. |[If | could
fill out a citation, | figure that woul d be reckl ess
di sregard.

To get on to the nmatter that | have, there are
many subm ssions that | need to bring up that |I'm concerned
about. At ny mne, we have just changed to a new system

It's a blowin system and the State of Illinois has already
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consi dered that outby people don't matter no nmatter what.

To sanple one tine per year is very mnimal. [It's
not right. W have nore dust problens now t han we've ever
had i nby and out. The citation levels, the flow air
readi ngs, have increased since Decenber of 1999 since this
has been i nplenented as a blowin system

One gentl eman tal ked about the outby being dusty,
and if that's in the ventilation plan they should be
required to dust every day. | have codaphoned the federa
at least three tines in the last three nonths. The |ast one
was | ast Wednesday or Thursday, and before |I got to the mne
t he codaphone was faxed to the conpany.

The inspector was there on a regul ar inspection.
He was told to go back below. Wiile on his rounds, he
wanted to know. They were attenpting to water the roads.

As long as they're attenpting to do whatever they're going
to do, there's no citation that will be witten in ny mnd.
Just like too many open cross cuts. As long as they're
attenpting to work on sonething, no citation.

On that matter, | al so support a higher |evel of
confidence required on abatenent sanples. In that I'm
asking a question here. What provision in this proposal

wll enpower mners' representatives to assure that between
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pl an verification approval and conpliance sanpling that the
operator wll conmply with the approved pl an?

MR, NI CHOLS: Well, you've got the operator
hi msel f. You' ve got the inspector. Then | would expect the
safety conmttee is going to be attentive to that, too.

MR. MAHAN. We hope so. | nean, we can go as far
as the mners' representative here. The board says its
Iintent is to have us go and not |ose no pay. W hope the
commtnent will be nade that they will be allowed. It wll
be rule.

The conpani es are already saying that they're
going to challenge our participation in this. W hope the
board, knowi ng that they are intentionally intending to
require us to go, we hope that this rule will be |aw, not
just an intention. W need a conmmtnent.

Anot her question |I'masking. | think Dan Spinnie
said they have a section where they have two nmachi nes. The
question | have, and |I've seen this before. |[If they know
that a section or a unit is high in respirable dust, |I've
seen them shut the section down and say sonething is w ong.
It's down. It's not running. Sonething is wong.

If they have two nmachines in that unit, will you

allow themto shut one machi ne down and sanple one or wait
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and cone back when both nmachi nes are runni ng?

MR NCHOLS: | think we want to verify the plan
the way they nornmally operate.

MR, SCHELL: Yes. Cearly it depends on how
they're ventilating it, if both sections are ventilated on a
separate split.

MR MAHAN: It will be comng down the travel way,
fishtail, two mners running at the sane tine. |If they know
that one machine is high or going to be high or just say,
for instance, when they cone in and do their -- one side of
the mne is drove up farther than the other. They know t he
ventilation is going to be a problem WII they be all owed
to shut down one of those mners and sanple just the one?

MR, SCHELL: Well, clearly if we knew what you
just said, no.

MR, MAHAN: | nean, whether or not | say what |I'm
sayi ng. Just say, for instance, they know that that
machi ne, one of those machi nes, could be out of conpliance.
Coul d they just say we're not running that nmachi ne today and
you go ahead and sanpl e that one nachi ne?

MR, SCHELL: Wth verification sanpling, that
woul dn't be al | owed.

MR, MAHAN. Okay. | nean, | know the conpany |
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work for. |'ve seen it done. Right now we're not talking
about dust sanpling. W just got these new coal haul ers.
kay. They're taking production out of one unit and addi ng
it onto this unit.

MR. NICHOLS: Wuld that be one or two?

MR, SCHELL: That would be two, but again we'd be
interested in seeing -- you know, if we're going to verify
that section, we want to see it operating the way it --

VMR, MAHAN:  Nornmally woul d?

MR, SCHELL: -- normally would be.

MR, MAHAN:. Okay. It is nmy belief that the only
way to nake this programeffective is to have mners
i ncluded in the sanpling process. W're there. W should
be i ncl uded.

You know, a few years ago a |lot of us were
certified by the MSHA inspectors to take nethane checks. W
were certified, got the little card back. A lot of the
I ndividual s didn't have -- weren't certified by the State of
II'linois, so MSHA conme in and certified themto take nethane
checks.

Vell, | think it would be a little bit different
t han havi ng sonebody take a spotter out, but | believe for

this to be nore effective that the mners at that facility,
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that m ne, knows what goes on and can see how this is going
to work, and we would feel nore confident if we would have a
say so in this.

Actual ly, you know, not only do we go with the
I nspectors to see that everything has been foll owed, but we
also go wwth the inspector. |If the conpany chall enges him
we're there on his side. You know, this will happen. Under
t hese guidelines or these proposals, if ny conpany with no
representation, that MSHA inspector, it's his word agai nst
t he noney.

| believe that our confidence would grow with NMSHA
If we were involved and included in this process. | believe
actually that we all need to take a stronger and harder | ook
at the dust sanpling throughout this country. It's been a
probl em since day one that coal was taken out of the ground.
It still is, and it always w |l be.

W' ve asked for over a quarter of a century to
have conti nuous nonitoring, and we haven't done it. The
conpany, in ny mnd, is continuously nonitoring their belt
lines. Wy can't they continuously nonitor the dust
sanmpling? | don't think it would cost as nuch as what
they' re spending on our belt I|ines.

We have fought long and hard for this. W are
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wlling to fight as long as it takes. W hope the board
will take it back to drawi ng board and not take away our
rights and our health.

| thank you very mnuch.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR, NI CHOLS: Randy Kl ausi ng?

MR R KLAUSING M nane is Randy Kl ausi ng,
RANDY, KL-AUSI-NG I'mfromlllinois, dd Ben Coal
Conpany, chairman of the safety conmttee. | had a bunch of
questions. They were answered, and |I'mnot going to go back
over them

|"ve got a couple of them | just don't understand
here. | know you nade a statenment that we tal ked about the
rights of the safety people to go with the MSHA. You know,
you changed your mind once. | presune he's a | awer.

MR, SCHELL: He is.

MR, R KLAUSING Ckay. Once you said this, you

changed your mnd. | nean, this was in all this here. You
went through all this. | went through this four tinmes, and
| still don't understand what the hell it is.

MR, SCHELL: What | changed ny mind on was --
MR, R KLAUSING Well, the reason you changed
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your mnd is because your |awyer stopped you. That's the
reason why you changed your m nd

(Laught er and appl ause.)

MR R KLAUSING | don't want to be smart or
not hi ng, but that's the reason why you changed your m nd.

MR, SCHELL: And Joe will stop you if you get up
and testify the wong way.

MR. R KLAUSING Well, there's no doubt. He
probably wll.

MR, SCHELL: | guarantee you he will.

MR. R KLAUSING Well, that's what | don't
understand. There's stuff that you nade the statenent that
you t hought was right, but then you --

MR, SCHELL: No, no. | said a key word that you
guys have been | ooking for, which was rule.

MR R KLAUSING Al right. Al right. GCkay.
On the DAs, the designated areas, we've got designated areas
at our mne. They're at the drives, okay? Wat | don't
understand is you're wanting to raise the standards on the
Part 90 mners to 1.26. It used to be one, and you're
raising it. That's outby people, okay, or whatever.

We don't sanple the people. W sanple the drives.

Just like the gentleman said. He was a belt shoveler. Now,
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| don't know how the rest of the mines are. |'mjust
tal ki ng about our mne. Qur designated area is at the
drives. W've got our shelf w pers, you know. There's
very, very seldomyou have a spill there at your drive.
Your spills are on the belt |line where the people are
shovel ing, but they don't get sanpled. The drive gets
sanpl ed.

That's what | don't understand. You say |ike you
| ooked up statistics of eight citations. That's probably
true because there's very fewtines that we got cited on our
desi gnated area, but if you would sanple the belt shovelers
or the people that is outby, you would probably get a better
feel of what's going on besides designating a drive that
does pretty well in air and is very seldomgoing to be out
of conpli ance.

MR, SCHELL: Ckay. Well, that's worth |ooking at,
but the theory of this DA concept canme into effect in 1980,
and the theory, maybe it needs to be reconsidered. The
theory was that major dust generating sources are at the
faces. If you control dust at the faces, people outby
normal |y woul d be protected.

The unknown was these dust generating sources, SO

we said instead of sanpling the people that are outby we're
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going to sanple these dust generating sources outby. Just
| i ke you said, it's a belt transfer point.

MR, R KLAUSI NG  Sure.

MR, SCHELL: W were actually sued by the m ning
I ndustry for doing that because they clained that was nore
stringent than sanpling the m ners because when you're
sanpl i ng that dust generating point you're sanpling where
dust is created, even though there's no m ner around there.

MR, R KLAUSI NG  True.

MR, SCHELL: We ultimately prevailed in that
litigation, but for the industry their position was that we
were sanpling a place where nmners didn't even work or
travel .

Qur position was if we sanpled faces and

controlled dust at the faces, if we controll ed dust at these

generating sources outby, we're going to be protecting
mners, so that's the theory in why we have those DAs.

MR R KLAUSING In a sense, yes. You're right
in a sense and you're not right in a sense because you put
the punps at a special place where it's got the sign, DA
you know, and the whol e nine yards, but you got people
that's not even very seldomthere.

The examiners conme in to nmake sure everything is
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okay, you know. The belt shovelers stop, but the nmgjority
of your spillage and your dust is actually on the belt |ine
itself, not the drives. It's mainly because you have to
have your head spray at your drive, your transfer point.
That's in our plan and all that stuff, but the dust mainly
Is on your belt lines where the belt shoveler is actually
shoveling. He's not getting sanpled. You' re sanpling a DA
You're not sanpling that belt shovel er.

That's what | don't understand. That's what |'ve
argued nunerous tinmes. Wy can't we get the outby people
sanpl ed? Well, 1've never got a conplete answer. Can you
give me an answer?

MR, SCHELL: Again, it nmay not be the one you
i ke, but that's not the way our programis designed. That
doesn't nmean if you believe there's an individual that's
bei ng overexposed you ought to call the district and ask
that that be sanpled. W can do that.

MR R KLAUSING Well, the only tine that
actually an outby person gets sanpled is if he's a Part 90
mner. That's the only tine that anybody outby gets
sanpl ed.

MR, SCHELL: And like |I say, it's because our

theory is if you're controlling the dust generation points
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both at the face and on the outby areas, the m ner should be
pr ot ect ed.

MR R KLAUSING Ckay. Wth the Part 90 m ners,

| know | got -- let's see. Wuwere is it here? Just bear
with me. [I'Il be right with you. 1'mnot |eaving. ay.
Here it is.

According to NIOSH, they done a study from 1987 to
1996. At |east 18,245 people died of black |ung, but now
we're wanting to raise it to 1.26. That don't nmake sense,
and we're at one percent? Wy? Because we've only had
eight citations. It don't nake sense when we're still
havi ng people die of black lung. | don't understand. I
don't have a |lawer to grab nme either. | don't understand.

MR NICHOLS: |'ve got a mathematici an back here,
but I don't knowif | want to grab him

We're not raising it because people are still
dying. It's the correction factor, right, the sanpling?

MR R KLAUSING Yes. Wll, mainly, and maybe
I"'mreading it wong. The reason | guess you're raising it
I s because you only have eight citations.

MR NCHOLS: No, no. W're raising it because --

MALE VO CE: W're not raising it.

MR, NI CHOLS: Now you got ne saying we're raising
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(Laughter.)

MR R KLAUSING Boy, I'mglad | was late. See,
| got you when you're tired.

MALE VO CE: Did the court reporter get that?

MR KOGQUT: [|f a nmeasurenent cones in above one of
those citation threshold values, then we can issue a
citation because we have a high | evel of confidence that the
standard has been exceeded.

I f a measurenent is below the citation threshold
val ue, but above the standard, that does not nean that the
line is in conpliance. It sinply neans that we don't have a
sufficiently high I evel of confidence to warrant a citation
at that tinme, but we do not consider the mne to be in
conpliance with the standard.

There's a nunber of other steps that we m ght take
in that kind of situation. W mght cone back, for exanple,
and take another sanple. W mght require -- if we get a
sequence of sanples that are in the case of the outhby
sanples for Part 90 mners, a few sanples that are above one
but that aren't high enough to warrant individually a
citation, we mght require that the plan be verified.

MR R KLAUSING Not to be disrespectful, but we
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had a lot of mghts in that. | nmean, we mght, we mght, we
m ght .

MR, REYNOLDS: | wanted to say sonething as well.
| nmean, this practice of putting that 95 percent confidence
| evel into a situation where you're citing sonebody for
violating a standard like this, and this is not unique to
MSHA. It's the sane way with OSHA and their 95 percent
confidence level. |It's also used by EPA.

So it's not a matter of raising the standard.
It's just really an enforcenent policy or a |evel at which
we will clearly pursue that as an enforcenent action rather
than trying to get themto either correct the problemor

abate the problem so we're not changing the standard with

the 1.2. The standard is still one or two.

MR, R KLAUSING Ckay. | know Ron tal ked about
the six sanples a year and the eight hour sanples. | know
you've heard it mllions of tines. | don't know about

mllions of tinmes, but you ve heard it nunerous tines that
it's not an eight hour sanple. Actually, your punps are
actual ly probably around six hours actual in the --.

Then you said that if there's a citation to abate
the citation the inspector would stay the full shift if it's

a 12 hour shift, ten hour, nine hour. Wat's the
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difference? Wiy can't we just -- if he's going to stay to
abate the citation, why can't he stay there the whol e ei ght
hours, nine hours, 12 hours if he's going to stay there to
abate the citation?

MR, SCHELL: Wen we were drafting this our view
was, and, to be honest with you, we had some questions about
It, but our view was that since the real purpose of that
sanpling was to give us an idea whether that plan continued
to reflect mning conditions and whether that plan would
continue to protect m ners.

W felt that since we had production records
avail able to us, since we were there and did the sanpling
and that we could see the controls that were in place, on an
ei ght hour sanple we'd be able to nake a judgenent as to
whet her or not that plan continued to be protective of
m ners, but we were concerned enough about it that we did --
If you read the preanble, we said that we had a question
about that, and we specifically asked for cooments fromthe
public on whether or not we should do conpliance sanpling
for the full shift.

MR, R KLAUSING True. 1've heard you say that.

MR. SCHELL: | think we've heard that.

| want to go back to the Part 90 if | can --
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MR. R KLAUSI NG Ckay.

MR, SCHELL: -- and just clarify one thing. W do
under stand your concern, but | don't want to | eave you with
the inpression that the Part 90 mner is worse off than they
are today because what we do today is that damm averagi ng
agai n.

W take one sanple on a Part 90 mner, and if
that's high we go out and we take five sanples on a Part 90
m ner and we average them so there could be a two mlligram
standard in there. There could be a 1.4 in there. Then you
get a couple low ones, and it brings you down bel ow one. W
say the Part 90 mner is protected.

We are going away fromthat averaging on Part 90
mners to a single sanple neasure on that Part 90 m ner
That will be nore protective of that Part 90 mner. That
single sanple is a significant inprovenent, but I'mtelling
you to | et you guys know what it is. It doesn't allowthe
hi gher readings to be diluted by the | ower ones.

MR, R KLAUSING Yes. | understand what you're
sayi ng, but we've had people die for one mlligram what the
standard is now, but now we're going to raise it so we don't
average out the other five. | don't understand why. Wy

don't we lower it?
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If we're wanting to protect the Part 90 m ners,
let's lower it, not raise it, regardless of the pie divided
or however you want to do it. Let's lower it.

That's it. You got any questions?

MR NICHOLS: No. | think we understand your
conment s.

MR. R KLAUSI NG Thank you.

MR, NI CHOLS: Thank you.

(Appl ause.)

MR, NI CHOLS: Dw ght Cagel ?

MR, CAGEL: M nane is Dwight Cagel, Local 2397.
I"'mon the UMM health and safety commttee at JimWalter
No. 7 M nes, Brookwood, Al abama. |[|'ve got 26 years'
experience. | appreciate the opportunity to address the
panel concerning the new proposed dust regul ati ons.

One thing I was going to touch on was the Part 90
m ner nyself and even add a little to it. | know on these
under the old rule in Part 70 and 90 m ners would read the
requi renments for sanpling, including the tinme they are
required to, the sanpling nethods to be used, the nunber of
sanpl es to be taken, |ocation, how abatenent sanples are to
be taken, when, how

If this new one cones in, a policy won't do, a
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di scussion of a policy. They don't have no teeth. You
can't enforce a policy. That's our opinion. Mners want to
know t he dust level that they' re breathing now That is one
of the reasons that we need nore sanpling. Six sanplings
won't do, conpliance testing on six production shifts out of
600 shifts a year or nore that we work. W work seven days
a week, holidays. That's mning today. That's what they do
at our m nes.

| think we need to go back to the advisory
committee rule and | ook that over again nyself, but just in
the past year the people that I've worked with in the past
three m nes, we have |ost four people to black |ung disease.
It's hard to just see themleave |ike that, sone of themin
their late fifties, early sixties. One of themwe |ost just
yesterday. | got a call on the phone through black Iung
di sease.

W need to wake up on this about the way we treat
Part 90 miners. | know to up the dust standard on them
that won't get it in ny book. You're talking about an

average. The reason you don't get a citation on it is when

you hang the punp on themthey' |l nove themto a | ess dusty
area. | know that's what you're going to do is take dust
sanpl es.
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As |late as three weeks ago we run a Part 90 m ner
They sent himto the wong place, and then they sent a man
down there to nove himto a belt header where it had been
sanpled to get a | ower dust average. They put himon the
belt Iine shoveling. The average woul d have been high, but
It just so happened they nmade a m stake and sent himto the
wrong place. This kind of manipulation is going on.

| know everybody is tal king about nore sanpling
and nore sanpling. The reason we need nore sanpling, just
like the wall. We went down, and it took an hour and a half
to get things right to run it. They said well, we're
working on the spray. W're doing this. W're doing that.
They won't run until it's right. Mre sanpling? They'Il be
right nore often. Better running sanples? They'll just run
themli ke they want to.

As far as running those punps a full shift, our
shift is nine and a half hours on the wall, sonetines ten.
That's what we need to run. W need to run a full shift,
not six and a half hours. That's what we need as far as
runni ng those punps. Sanpling on that? Yes, they can
mani pul ate it because they'l|l hang the punps on these
people. They know where they're going. It nmay take an hour

to get there. By that tine they'|ll have everything
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corrected and ready.

Bimonthly testing? That won't do. That woul d
just give themnore tinme to run the way they're going to
run. We've got plenty of dust on the wall.

| had a coupl e pages of stuff here, but it's been
beat to death. Airstream helnets. Everything has been beat
to death. Maybe sonebody got the point across that we need
to go back to the advisory board on the commttee rules.

That's all | got.

MR, NI CHOLS: Ckay. Thanks.

(Appl ause.)

MR. NICHOLS: M ke Nel son?

MR, NELSON:. My nane is Mke Nelson. | work out
of District 20, Local 1867, construction. | want to touch
base on construction.

Not putting the mners down, | think what they're
tal ki ng about is good, but I've got to | ook at our problem
The construction workers local, all of the construction
workers in the coal mne fields, have no laws at all. W
don't have nothing to protect us on our dust. In the shaft
and the slope work that we do, we're breathing 99 percent
rock dust, and that's fromwhat | understand is far yonder

wor se than any coal dust coul d ever be.
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| nmean, it's just we sit down there drinking water
all day long. There's no way for ventilation to cone down
and right straight back up. You get so deep it rolls. The
dust rolls. | nmean, it don't get out fast enough. W're
down there in it eight hours a day, five days a week.

| woul d appreciate it if and when you do go back
to the drawi ng board, consider doing a little sonething for
us. | nmean, when we have problens out there in the shaft
and sl ope work we have to wite |ike safeguards, you know,
j ust because we don't have any |aws. W don't have not hing
to protect us.

| want to say thanks to UMM District 20 and our
district rep, Larry Pasqual e, because of all the help that
they' ve gave us witing these safeguards. W have had a
little help due to them and | would just appreciate it if

you all would see fit to try to help us alittle bit.

To go back to like, for exanple, | think it was in
May MSHA did -- |'ve been working a shaft and sl ope work for
seven years. | seen MSHA take a dust test for the first
time in May of this year. |In June, the conpany cone in,

brought an independent, strapped it on ne, the dust nonitor,
sent me in the hole. The foreman knew or our supervisor

knew t hat day that the shift before had shot through a coa
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seam Ckay. No way to wet that down.

| don't care how nmuch water you put on top of coa
dust. It will sit there. You get down under it, and you're
getting nothing but dust. That's all you're doing. You
pick the water up and the dust. That's all. You know, it's
really rough on us. He got a bad reading on that dust test
t here.

What did he do? He sent that independent back two
weeks | ater to take another one. Lo and behold, that one we
go down and we | oad and shoot. Everything is wet down there
then. No dust. For five hours, that dust nonitor drawed
clean air fromthe tinme we started that norning to the tine
| went back down on the nmuck cycle and stated nucking. W
mucked three hours and got a dust sanple for three hours.

He takes that dust sanple and runs with it. | ain't seen
nobody si nce.

I"'mtelling you, if he's using that, that second
sanpl e, he's doing us dog wong. Like |I say, | appreciate
any help that you all can do to wite us a fewlaws to help
us out in our dust problem | appreciate that.

That's all | got.

MR, NI CHOLS: Ckay. Thanks.

(Appl ause.)

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o b~ w N P

N ONNN R R R R R R R R R R
W N B O © O N O O N~ W N R, O

343

MR NICHOLS: Mke was the fortieth person that
presented coments, and it's 7:00. W still have an
addi tional 31.

The next 25 | believe are UMV presenters. Do you
want to take a break and go on |longer, or do you want to
adjourn and pick up at 8:30 in the norning?

ALL: Adj ourn.

MR NICHOLS: In the norning? GCkay. The notice
said 8:30. Does anybody want to start earlier than 8:307
The notice said 8:30. Let's stick with that.

MALE VO CE: 8:007?

MR. NI CHOLS: 8:00? 8:00.

(Whereupon, at 7:00 p.m the hearing in the
above-entitled matter was adjourned, to reconvene at
8:00 a.m on Friday, August 11, 2000.)
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